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BINNS-WARD J:

[1] There are three applications before the court épudication at this stage. Each of
them bears on or is related to a pending applicatiowhich the City of Cape Town (‘the
City’) seeks the judicial review and setting asid@ series of decisions by the South African
National Roads Agency Limited('SANRAL’ or ‘the Agey) and the Ministers of
Environmental Affairs and of Transport, respectyyelirected at achieving the maintenance,

upgrading and operation of certain sections ofrihgonal road system in the Western Cape



Province by means of a road tolling operation. Phpers in the review application are far
from complete. The review application will thus determined at some as yet undetermined
future date and the evidence before the court dieats with the review might well give
amaterially different complexion to the case ta thhich is apparent on the papers before me
at this stage. Although it has been necessarpnoesextent to consider the prospects of
success that the City appears to have in the reapplication, it is appropriate to emphasise
that this judgment should not be read as in any prayempting the judgment in the review
application..

[2] The first application requiring determination aistBtage concerns an application by
the City to amend its notice of motion in the pewdreview application and for an order
directing the disclosure, or discovery by the firsecond and third respondents in those
proceedings (SANRAL and the Ministers of Transparid of Environmental Affairs,
respectively) of additional documentation. | sh@dreinafter refer to the first application as
‘the interlocutory application’. In the second &pation SANRAL seeks an order directing
the City to file its supplementary founding papdrgny, in the review application within ten
days. It is common ground that the second apphcavill fall away automatically if the
City is granted leave in the interlocutory applicatto amend its notice of motion in the
review application. The third application is for imterim interdictpendentelitesought by the
City to prohibit the undertaking of certain measut®y the first respondent towards the
implementation of a tolling operation on the afégttsections of the national roads. That
application will be referred to in this judgment‘tee interdict application’. It was agreed by
counsel that | might have regard to the evidencethin applications holistically and
collectively for the purposes of deciding any oérth individually.In other words, | am
permitted to have reference to the papers in ttexlatutory application for the purposes of

the interdict application andce versa

[3] SANRAL is the only party opposing the interlocut@yd interdict applications. The
Ministers, who have indicated their intention tgoope the review application, have given
notice that they will abide the judgment of the tdo the matters to be determined in this

judgment.

[4] It is appropriate to begin by sketching the factadl statutory context in which the
litigation has occurred. The history is a somewdagthy one; an outline will do.



[5] SANRAL is a juristic person incorporated as a conypaith a share capital in terms
of the South African National Roads Agency Limitedd National Roads Act, 7 of 1998
(‘the SANRAL Act’). In terms of s 25 of the SANRARct, the Agency is ‘within the
framework of government policy, ...responsible fondghas the] power to perform, all
strategic planning with regard to the South Afrigzetional roads system, as well as the
planning, design, construction, operation, managemecontrol, maintenance and
rehabilitation of national roads for the Repubhad is responsible for the financing of all
those functions in accordance with its business famghcial plan, so as to ensure that

government's goals and policy objectives concernatgpnal roads are achieved'.

[6] Section 27 of the SANRAL Attprovides that SANRAL may, with the approval of

the Minister of Transport, declare specified natioroads, or portions thereof to be toll

!Section 27 provides (insofar as currently relevant)
‘Levying of toll by Agency
(1) Subject to the provisions of this section,Algency-

€)) with the Minister's approval-
0] may declare any specified national road or @pgcified portion thereof, including any bridge
or tunnel on a national road, to be a toll road the purposes of this Act; and
(i) may amend or withdraw any declaration so made;
(b) for the driving or use of any vehicle on a tolad, may levy and collect a toll the amount ofolhhas

been determined and made known in terms of subed@), which will be payable at a toll plaza by

the person so driving or using the vehicle, or @y ather place subject to the conditions that the

Agency may determine and so make known;

(c) may grant exemption from the payment of tolagrarticular toll road-

0] in respect of all vehicles of a category detigred by the Agency and specified in a notice in
terms of subsection (2), or in respect of the vehiof a category so determined and specified
which are driven or used on the toll road at a tisredetermined and specified;

(i) to all users of the road of a category detemed by the Agency and specified in such a notice,
irrespective of the vehicles driven or used by tiernthe toll road, or to users of the road of a
category so determined and specified when drivingsong any vehicles on the toll road at a
time so determined and specified;

(d) may restrict the levying of toll on a particulall road to the hours or other times determir®dthe
Agency and specified in such a notice;
(e) may suspend the levying of toll on a particutdiroad for any specified or unspecified period,

whether in respect of all vehicles generally, oréspect of all vehicles of a category determingdhe
Agency and specified in such a notice, and restiméerying of toll after the suspension;

® may withdraw the following, namely-
0] any exemption under paragraph (c);
(i) any restriction under paragraph (d);

iii) any suspension under paragraph (e).
(2) A declaration, amendment, withdrawal, exemptiestriction or suspension under subsection (1), w
become effective only 14 days after a notice tbeffact by the Agency has been published in tteetBa
(3) The amount of toll that may be levied undeissghion (1), any rebate thereon and any increase or
reduction thereof-

€)) is determined by the Minister on the recomm#éodadf the Agency;
(b) may differ in respect of-
0] different toll roads;
(i) different vehicles or different categorieswahicles driven or used on a toll road;
(iii) different times at which any vehicle or amghicle of a particular category is driven or used
on a toll road,;

(iv) different categories of road users, irrespeetof the vehicles driven or used by them;



roads. A toll road is one in respect of which ladofee is levied on the users for availing of
the utility. Section 28 of the SANRAL Afgermits SANRAL to enter into agreements with

(c) must be made known by the head of the Depattoyemotice in the Gazette;

(d) will be payable from a date and time determibgdhe Minister on the recommendation of the Agenc
and must be specified in that notice. However, dadé may not be earlier than 14 days after thedat
on which that notice was published in the Gazette.

(4) The Minister will not give approval for the d@tion of a toll road under subsection (1) (apless-

€)) the Agency, in the prescribed manner, has gngtite, generally, of the proposed declarationg &m
the notice-

0] has given an indication of the approximate tiosi of the toll plaza contemplated for the
proposed toll road;

(i) has invited interested persons to commentmadte representations on the proposed
declaration and the position of the toll plaza, dvab directed them to furnish their written
comments and representations to the Agency nattlze the date mentioned in the notice.
However, a period of at least 30 days must be @tbior that purpose;

(b) the Agency in writing-

() has requested the Premier in whose provincedae proposed as a toll road is situated, to
comment on the proposed declaration and any otlatemwith regard to the toll road (and
particularly, as to the position of the toll plazajthin a specified period (which may not be
shorter than 60 days); and

(i) has given every municipality in whose areguoisdiction that road is situated the same
opportunity to so comment;

(c) the Agency, in applying for the Minister's apyail for the declaration, has forwarded its proplssa
that regard to the Minister together with a report the comments and representations that have been
received (if any). In that report the Agency musligate the extent to which any of the matterseghis
in those comments and representations have be@mexodated in those proposals; and

(d) the Minister is satisfied that the Agency hassidered those comments and representations.

Where the Agency has failed to comply with paralyr@), (b) or (c), or if the Minister is not saiesfl as

required by paragraph (d), the Minister must retiee Agency's application and proposals back tod arder

its proper compliance with the relevant paragraph(@s the case may be) its proper consideratiothef

comments and representations, before the applicatial the Agency's proposals will be considered for

approval.

()

26) R .

Section 28 provides:

‘Operation of toll roads and levying of toll by authorised persons

(1) Despite section 27, the Agency may enter intagreement with any person in terms of which pleaison,
for the period and in accordance with the terms aodditions of the agreement, is authorised-

€)) to operate, manage, control and maintain aowai road or portion thereof which is a toll road i
terms of section 27 or to operate, manage and obattoll plaza at any toll road; or
(b) to finance, plan, design, construct, maintainehabilitate such a national road or such a portiof a

national road and to operate, manage and contrakiia toll road.
(2) That person (in this section called the autked person) will be entitled, subject to subsesti@) and (4)-
@) to levy and collect toll on behalf of the Aggc for own account (as may be provided for in the
agreement)-
0] on the toll road specified in the agreement;
(i) during the period so specified; and
(iii) in accordance with the provisions of the agment only; and
(b) in the circumstances mentioned in subsectidiib(l to construct or erect, at own cost, a tddza and
any facilities connected therewith for the purpo$éevying and collecting toll.
(3) Where the agreement provides for any of thearsamentioned in section 27 (1) (b), (c), (d),gedl (f) (ii),
the authorised person will be subject to the dutigsosed on the Agency by that section in all retspas if the
authorised person were the Agency.
(4) The amount of the toll that may be levied byatiorised person as well as any rebate on thailarhor
any increase or reduction thereof, will be deteredirin the manner provided for in section 27 (3)ichlsection
will apply, reading in the changes necessary indbetext, and, if applicable, the changes necesslthy virtue
of the agreement between the Agency and the as#ltbperson.



third parties to (amongst other matters) designstract, operate and maintain national roads
or portions thereof which are existing toll roadsare declared as such. Such third parties
become contractually entitled, subject to certamvisions of the SANRAL Act, and
depending on the terms of the applicable agreenefgyy and collect toll either as an agent

of SANRAL, or for their own account.

[7] In 1998, SANRAL received a proposal from a develeptnconsortium which
provided for the design, financing, constructior aperation of certain portions of the N1
and N2 national roads in the vicinity of Cape Toinnthe Western Cape Province as toll
roads. Implicit in the consortium’s proposal, whiwas in the form of a ‘build, operate and
transfer’ (‘BOT’) concepf was the hope that SANRAL would ultimately conclude
agreement with it of the nature contemplated b8(d Pof the SANRAL Act.

[8] The construction and upgrade measures inherenhéanptoject entailed activities
listed in terms of the Environment Conservation A8t of 1989 (‘the ECA’) as activities
which may have a substantially detrimental effatttoe environment. The undertaking of
such activities was subject to authorisation imteiof s 22 of the ECA. The functionary
statutorily appointed to determine whether to grdm required authorisation was the
Minister of Environmental Affairs, alternativelyheé so-called ‘competent authority’ referred
to in s22(1) of the ECA. SANRAL was sufficientipterested by the terms of the
consortium’s proposal to make application for teeuired environmental authorisation.
The application was submitted in May 2000. By tht#ge the National Environmental
Management Act 107 of 1998 (‘NEMA’) had come intpecation. Section 2 of NEMA
states a set of principles by which decisions WByoajans of state which could have a
significant impact on the environment have to belgd. Those principles thus applied to
any decision determining an application for envin@mtal authorisation under the ECA.

[9] The principles set out in s 2 of NEMA include tlegumirement that all development

must be socially, environmentally and economicallistainable. Section 2(4) of NEMA

*The ‘build, operate and transfer’ concept entdit the third party contractor will construct tie# toad and
operate it for a period to recoup its expenditureé generate a profit, and then transfer the tatras a going
business to SANRAL at the end of the concessioparipd.

* Environmental authorization of a like nature na@iisf to be dealt with in terms of s 24 of Act 1G71698
(‘NEMA).

*The application for environmental authorization waigiinally submitted by SANRAL and the consortium
parties jointly, but the consortium parties withagriEom the application, presumably because theieguutis
realized, having regard to procurement legislatibat, even if the project went ahead, any agreeofehe
nature contemplated by s 28 of the SANRAL Act, niighll not be with the consortium parties.



states that determining whether any developmestistainable requires the consideration of

all relevant factors including, amongst others,fti®wing:

0] that a risk-averse and cautious approach is apphbcth takes into account
the limits of current knowledge about the consegaenof decisions and

actions®

(i) that the social, economic and environmental impag€tactivities, including
disadvantages and benefits, must be considereelss&sk and evaluated, and
decisions must be appropriate in the light of sachsideration, evaluation

and assessmehgnd
(i)  that decisions must be taken in an open and tramspaannef.

[10] In terms of the then applicable regulations (‘tH& Eegulations’y the determination
of an application for environmental authorisatiefl fo be pronounced in a document called
a ‘record of decision’. On 30 September 2003, cbmpetent authority, being the Acting
Deputy Director-General of the then existing natioDepartment of Environmental Affairs
and Tourism (‘DEAT)Y published a record of decision granting SANRAL the
environmental authorisation it needed to undertakeh of the construction work entailed in
the project. The record of decision was forwartie@&ANRAL under cover of an evenly
dated letter from the competent authority, whicmtamed the following qualification:
‘Please note that all decisions with regard to thiértg of the roadare]the responsibility of
the Department of Transport. In terms of the agglie legislation all issues related to the
positioning of the toll plazas, other than the Bigpical impacts, are also the responsibility
of the Department of Transpdrt. The basis for the qualification was to be fouimda
‘working agreement’ allegedly concluded earliervilmn SANRAL and DEAT concerning
the practical application of the EIA regulations S&NRAL'’s activities in respect of the
construction and upgrading of roads generally. atpeement allegedly contained a clause
providing ‘ DEAT will only be concerned with the biophysicapauts associated with toll

plaza’s(sic). The toll principle is already covered fe SANRAL Act]’*

®Section 2(4)(a)(vii) of NEMA.

'Section 2(4)(i) of NEMA.

83ection 2(4)(k) of NEMA.

*The regulations were published in GNR 1183, dat&gtember 1997.

The departments of environmental affairs and towrigspectively, currently fall under separate Gebi
portfolios.

HThe current chief executive officer of SANRAL stlat ‘to the best of [his] knowledge’ no suchesgnent
was concluded by SANRAL and denies that the indéeehconsultant responsible for undertaking the EIA



[11] The applicable statutory framework allowed for appeal to the Minister of
Environmental Affairs and Tourism against the cotapt authority’s determination of the
application for environmental authorisation. A rhan of interested parties, including the
municipality of the City of Cape Town (‘the City'gvailed of the right to appeal.

[12] In October 2005, the Minister announced his denigiorespect of the appeals. The
decision document recorded that the Minister hatg@ded on the premise that tolling and
the ‘structuring of toll fees’ were matters falliogtside the ambit of the EIA regulations and
thus outside his remit. He state&gbtio-economic considerations associated withriglare
adequately considered in “the intent to toll” praese Any attempt b)DEAT] to address
these issues through the EIA process would cotestitnnecessary and unjustified
duplication of effort between government departsienHe also recorded that..matters
raised in terms of intergovernmental consultatiaated to tolling and the implications
thereof on local and provincial government deparitae areas of jurisdiction are also
referred to the Minister of Transpdffor consideration in the toll-road related prasesto be
conducted in terms of the SANRAL Act]’. The Mirestfound certain aspects of the record
of decision issued by the competent authority toubsatisfactory. He stipulated certain
remedial requirements and indicated his intent@mrssue a revised record of decision within
30 days of the receipt of certain documentatiorbéoprovided pursuant to his remedial

requirements.

[13] Thereafter nearly two and a half years went by feefon 28 February 2008, the
Minister of Environmental Affairs and Tourism isslua record of decision authorising the
‘[c] onstruction and upgrading of roads and associatd@dastructure on certain sections of
the National Road (N1) between the R300 and Sdadiestern Cape and on the National
Road 2 (N2) Western cape, the construction and agigg of portions of the road,

construction of toll plazas between the R300 andMaer and the construction of the new,
closed “cut and cover” tunnel alignment through Heizicht, extending from west of the

y 12

Danie Ackerman Primary School up to the Victoriee8t interchange...””. At para 2.1 of
the record of decision the Minister recorded thathlad taken into consideration, amongst

assessment in respect of the project excludededayant or mandated investigations from the scdpleeo
assessment. The aforegoing quotations from trerdesf decision do suggest, however, that the coempe
authority was influenced by the considerationseatéid in the alleged working agreement, whethehn suc
agreement was ever concluded or not. (The legaempencesof that approach, if any, are questianghe
court seized of the judicial review applicationMifve to determine.)

nterestingly, the authorization in respect of énection of toll plazas appears to have limitetht®oN1 on the
portion of that national road between the R300 BodRiver.



other matters, the grounds of appeal which focusedi]n principle opposition to tolling of
the N1 and N2 in the Winelands aread ‘[cloncerns about the consequences of tolling, in
particular diversion of traffic to the R44 road &woid paying toll feés He reiterated that
matters related to the tolling of the roads andstinecturing of toll fees fell outside the ambit
of the EIA regulations, and that they fell to becided by the appropriate authority in terms
of the SANRAL Act. (The February 2008 decision veasended in respects not material for
present purposes in April 2008.)

[14] Six months later, on 2 September 2008, the Minigstefransport granted approval,
under s 27(1)(a) of the SANRAL Act, for the dectava of the roads in question as toll
roads. The ensuing declaration was published bMFSAL in the Government Gazette on
15 September 2008.

[15] On 16 March 2010, SANRAL issued an invitation tonder for the design,
construction, finance, operation and maintenancethef declared toll roads under a
concession contract. The invitation was open @@tiSeptember 2010. Tenders from three
bidders were submitted in response to the invitati©n 21 April 2011, SANRAL selected
two of the bidders to proceed to a ‘best and foftdr’ stage of the tender process.

[16] Various exchanges occurred between the City and RN between April and
November 2011 in which the City requested SANRALhtdd off awarding the tender in
order to allow for negotiations between the partiegarding its objection to the tolling
option. These exchanges did not give any result SBANRAL made it evident it was

proceeding with the scheme.

[17] In July 2011, the City therefore formally declagedispute with SANRAL in terms of

the Intergovernmental Relations Framework Act 12005. During the latter part of the

exchanges between the City and SANRAL, reports aggein the press that the Minister of
Transport had imposed a moratorium on all toll @ctg until the completion of a consultative
process that he intended to undertake with intedeand affected parties. Those reports
appear to have borne some relationship to the puliicry that erupted at about that time
concerning tolling in Gauteng. The City enquiré ANRAL as to the accuracy of the press

reports. It received an equivocal response.

[18] In September 2011, SANRAL announced its choicehef gixth respondent as the
preferred bidder in the tender process. In itsuahmeport for 2012 this decision was
described by SANRAL as the award of the tendehéosixth respondent.



[19] On 7 October 2011, the City instituted proceedimgthis court for interim relief in

which it sought a prohibitory temporary interdiotterms essentially similar to that sought in
the interdict application currently before the dour That application was postponed
indefinitely by an agreement reached between tintegan December 2011. The terms of
the agreement posited that the City would not ttgireview proceedings until after the
conclusion of the intergovernmental dispute resmfutprocess then in train. The
postponement agreement further provided that ittreemplated judicial review application
had not been ‘finalised’ by 31 March 2012, and SA\IRhereafter intended to proceed with

the project, it would afford the City at least 4%yd notice of its intention to do so.

[20] On 16 March 2012, the facilitator in terms of theergovernmental dispute resolution
process reported, in terms of s 43(1)(b) of AcbL2005, that the dispute resolution process

had come to an end. The process did not resoévdisipute.

[21] When the endeavours to resolve the City’'s concerterms of the intergovernmental
dispute resolving mechanism proved unsuccessfug @ity instituted the review
applicationon 28 March 2012. It seeks the judicgaliew and setting aside of the following

decisions:

1. The decision of the competent authority to grantiremmental authorisation

for the project;

2. The decision of the Minister of Environmental Affaiand Tourism to
effectively dismiss the appeals against the gramt emvironmental

authorisation by the competent authority;

3. The decision of the Minister of Environmental Affiand Tourism in
February 2008 (as amended in April 2008) to grandvased environmental

authorisation for the project;

4. The decision of the Minister of Transport in terais 27(1) of the SANRAL
Act to approve the declaration of the portionstieé national roads in question

as toll roads;
5. The decision of SANRAL to declare the affected wad toll roads;
alternatively, to 1-5, above,

6. The decision of SANRAL to award the tender for fiveject to the Protea

Parkways Consortium (this aspect of the reviewiappbn is the subject of an
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application to amend the notice of motion, whicll v addressed later in this

judgment); and

7. SANRAL's failure to make a decision, as provided ifo s 27(1)(a)(ii) of the
SANRAL Act, to withdraw the declaration to toll theffected roads.
(Attendant on this head of relief the City alsokseerders directing SANRAL
to consider and decide whether to withdraw theatatibn and to notify the

City of its determination in that regard and of teasons therefor.)

The City has also applied conditionally in the esviapplication for a declaration that s 27 of
the SANRAL Act is inconsistent with the Constitutiof the Republic of South Africa and
accordingly invalid. The condition subject to whithat declaration is sought is a finding by
the court that determines the review applicaticat the provision prevents the Minister of
Transport from determining the amount of the tdflatt may be levied before or

simultaneously with any related decision to appriveedeclaration of a toll rodd.

[22] To the extent necessary, the City has also apjtidgtie review application for an
extension of the period of 180 days referred ts if(1) of the Promotion of Administrative
Justice Act 3 of 2000 (‘PAJA’) to the date when theiew application was instituted, and,

also to the extent necessary, condoning the Gilgfay in bringing the application.

[23] On 19 June 2012, approximately 3 months after gwew application had been
launched, SANRAL and the second and third respasdiled a ‘consolidated’ record of
proceedings in purported compliance with rule 53{fLl}he Uniform Rules of Court. The
record was substantial and the City’s attorneysequently sought an extension of time (as
contemplated in terms of rule 27) in order to cdasiand deal with it for the purpose of
supplementing the City’s founding papers in the nesucontemplated in terms of rule 53(4).
There was no response to the City’s request fogxdension of time. In October 2012, the
City’s attorneys indicated that in their opinionetliecord of proceedings provided by
SANRAL and the Ministers was deficient in certadtentified respects. Theyasked for the
alleged deficiencies to be addressed.

[24] On 30 January 2013, SANRAL responded to the effieat all of the documents

which had been made available to the respondeigideanakers had been included in the

13 While it is not for me to purport to pre-empt asuch possible finding, it would nonetheless turly om a
guestion of statutory interpretation; and of a jBn with which | have had to engage closely ia th
determination of the matters before me. | am #hle to say that | should be surprised if the cseized of the
review application were to make a finding that vebsitisfy the stated condition for the constituilochallenge
to arise.
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consolidated record, or their absence had beeraiegol in the affidavits filed in support of
the provision of that record. Two weeks later, $¥MNL urged the City to either ‘move on’
with the review application, or to bring any apption it might wish in respect of its
complaints about the alleged deficiencies in tHe B8 record. On 22 February 2013, the
State Attorney, representing the second and tlesgdandents, advised that all the documents
which had been before the respective Ministers wvihenmpugned decisions were taken had
been listed in the consolidated record of procegsdihat had been delivered by SANRAL
and the second and third respondents.

[25] A dispute also arose between SANRAL and the Cityoaghether the decision of
SANRAL in September 2011 to declare the sixth respat as the preferred bidder for the
award of the contract to undertake the projectvigtin the terms of the relief sought by the
City in the notice of motion in the review applicat. In an endeavour to address the dispute,
the City gave notice, in terms of rule 28 of theifoirm Rules, of its intention to amend the
relevant wording of its notice of motion. SANRApmosed that amendment. An application
by the City in terms of rule 28(4) therefore becanaeessary to effect the contemplated

amendment.

[26] On 1 March 2013, the City instituted the interlaoyt application for an order
allowing the amendment to the notice of motionha teview application and directing that
the provisions of rule 35 relating to discoveryrbade applicable to the review application to
the extent necessary, and alsorequiring the pramudby the respondents of various
documents described in paragraph 4 of the notiappfication. The essential problem with
the record produced was that it did not containdbeumentation pertaining to the decision
to choose the sixth respondent as the preferraetebidr the BOT tolling contract. This was
due to SANRAL’s understanding of the relief soughterms of paragraph 2.1.1 of the notice
of motion in the review application. As to be esfeel, all the parties cited as respondents in

the review application were also cited as suclhénimterlocutory application.

[27] Five days after the institution of the interlocytaapplication, on 6 March 2013,
SANRAL gave 45 days’ notice of its intention to peed with the project.

[28] On 27 March 2013, the City applied afresh for a@erufict prohibiting the undertaking
of any measures to advance the achievement ofngolthe roads pending the final
determination of the review application. This apgion is the interdict application for
current purposes. The seven respondents citetieinnterdict application are the same
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parties as those cited as the first to seventhoremts in the review applicatidh. The
earlier interdict application, which had been posgd by agreement, was still pending in

March 2013, but it has since been withdrawn.
[29] It is convenient to deal with the interlocutory apgtion first.

Theinterlocutory application

[30] As mentioned, the City has applied in the intertocpapplication to amend its notice

of motion in the review application. The amendrseamhich the City wants to effect are:

1. To seek additional declaratory relief by meanshef insertion into the City’s
notice of motion of a paragraph to be numbered 2eBfling as follows:
‘The decision of SANRAL to select the sixth respentias the Preferred Bidder in
respect of the N1/N2 Winelands Concession Conamadt/ or to award the tender for
the N1/N2 Winelands Concession Contract to thehsbaspondent in or about
September 2011 is declared to be unlawful, invafid of no force or effect.’
2. The amendment, by the insertion therein of the dimg&l words, of paragraph
2.1.1 of the notice of motion to read as follows:
The decision of SANRAL to select the sixth resparides the Preferred Bidder in

respect of the N1/N2 Winelands Concession Contmadioto award the tender for
the N1/N2 Winelands Concession Contract (‘the TEhde the sixth respondent in

or about September 2011.

[31] SANRAL objected to the proposed amendment. Itscaadf objection in terms of

uniform rule 28(3) set out the following grounds foe objection:

1. that the City’'s proposed amendment sought to iniredadditional relief not
supported by the City’s founding affidavit, whichgranted would result in
the City’s founding affidavit not making outp@ima faciecase for the relief

claimed in the proposed amendment; and

2. that there had been no decision taken by SANRAlaward the tender’ for
the project and thatthe City thus sought by the raimeent to introduce a
further ground of review, namely, that relatingthe selection of the sixth
respondent as the preferred bidder. SANRAL coredritiat the selection of a

preferred bidderdoes not constitute administradisteon and is not susceptible

The municipalities of Theewaterskloof and Breeddéiéyawhich are the eighth and ninth respondents,
respectively, in the review application, but ar¢ ta&ing an active role in those proceedings, veenited from
the parties joined in the interdict application.
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to review as it has no direct external legal effast far as the City is

concerned.

[32] Notwithstanding jurisprudence to the effect thagaaty is limited to the grounds set
out in its notice in terms of rule 28(%),SANRAL has raised additional grounds in its
affidavit opposing the application for amendmeifithe additional grounds of objection are
() that the City does not have legal standingaeksthe amended relief; (ii) prejudice related
to the costs associated with producing an exparelsaid of the administrative decision and
(i) the City's failure to ask for an extension thie 180 day outer time limit in terms of s 7 of
PAJA to the date of the effecting of the amendmeritave not found it necessary to decide
whether SANRAL is indeed precluded on a proper iappbn of rule 28 from raising
additional grounds of objection in its opposingddlit because, even if it were not, | can
find no merit in any of the grounds of oppositiohigh it has raised.

[33] The general approach to applications for amendnenwell established. It is
comprehensively discussed in Van Loggerenberg amthis (ed)rasmus, Superior Court
Practice at B1-178A — B1-184A. Suffice it to say that, te@mly at an early stage of
proceedings, such as in the current matter whesevenimg papers in the review application
have not yet been delivered, the practical rule adoptefls] that amendments will always
be allowed unless the application to amend is nf@e or unless such amendment would
cause an injustice to the other side which canmotdmpensated by costs, or in other words
unless the parties cannot be put back for the psgpaf justice in the same position as they
were when the pleading which it is sought to amems filed, (per Watermeyer J in
Moolman v Estate Moolmai927 CPD 27, at 29). There is no suggestion that

amendments are being sougfdla fide

[34] The decision to choose the sixth respondent agtékerred bidder is clearly the
decision that has from the outset been the sulgethe challenge mounted in the City’s
founding papers in the review application. The admeents are sought really to address the
distinction between the choice of a preferred hicgael the actual award of a tender contract.
It is not in dispute that the tender contract hasheen concluded. It is SANRAL that has
attached importance to the distinction. Drawinglom distinction it has failed to produce an
administrative record in respect of the decisioappoint the sixth respondent consortium as

the preferred bidder.

1°seeSquid Packers (Pty) Ltd v Robberg Trawlers (Ptg)1999 (1) SA 1153, at 1157-8.
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[35] SANRAL sought to contend that the distinction wdsacsubstantive and material
character. It advanced that contention in ordeartue against the amendment on the basis
that the City lacked standing to challenge on mevibe choice of a preferred bidder as
opposed to the conclusion of a tender contract thighbidder. SANRAL sought support for
its argument in the Supreme Court of Appeal’s judghinGreys Marine Hout Bay (Pty) Ltd
and Others v Minister of Public Works and Oth2e05 (6) SA 313 (SCA). | shall address
the argument based on lack of standing presendffic8 it to say that in the context of the
founding papers in the review application | amsagd the distinction is a nice one, really
nothing more than semantic in character. (As moesetl, there is evidence that SANRAL
itself was inclined to describe the choice of thef@rred bidder using language that
suggested the award of the tender contract. Indifeetors’ report included in SANRAL'’s
annual report in respect of the financial year en8& March 2012, it was stated, under the
subheadingPrincipal Activities, that ‘The long awaited N1/N2 Winelands concession was
awarded to[the sixth respondent consortiurdiiring the year, but has also been suspended
pending a court applicatioThe amendment sought by the City is directedlaiaining
clarity and avoiding any ground for further confusi Allowing it will not occasion the
respondents in the review application any prejudicat cannot be addressed by an
appropriate costs order. Certainly, if the evidedoes not support the amended claim, that

will not occasion SANRAL or any other respondergjpdice.

[36] The issue of the City’'s legal standing to claim &meended relief is not one which is
appropriately gone into to determine whether itsaeoof motion should be amended or not.
In this respect, because one is dealing with aficgtion, the considerations that might lead
to the refusal of an amendment to a pleading, aihtgng it would produce an excipiable
summons or plea, do not arise. In any event, witlleciding the question, which is for the
review court to do, | am certainly not persuadeat ®ANRAL’s contention, premised, as |
have mentioned, on the Supreme Court of Appeatigment inGreys Marine about the
City’s lack of standing is unarguably a good on$tanding is always a sensitively facts-
peculiar issue (cflacobs en ‘n Ander v Waks en Ande892 (1) SA 521 (A), at 533J-534E).
The facts inGreys Marinedifferedtotocaelofrom those in the review case. Therefore, as the
Appellate Division noted inJacobs although previous judgments on standing can @ffor
useful general guidance in certain respects,geigerally of little use to compare the facts of
one case with those of another for the purposestdrohining whether a party has standing.

It is not appropriate, certainly at a stage whenftlunding papers in the review are not yet
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complete, to refuse the amendment on the basistefrdining that the City has no standing
to impugn the choice of preferred bidder decisidrhe respondent suffers no irremediable
prejudice on this approach. The lack of standiefgice remains available to it before the
court that will determine the review applicatiott.is a defence that falls to be raised in the

answering papers in the review application.

[37] The possibility that the administrative record mhgve to be supplemented
consequentially upon the amendment of the City'sceoof motion does not afford good
reason to refuse the amendment. Any cognisabjadice caused by the need to supplement
the record can be addressed by an appropriate @magsby the review court. It seems to me
in any event that SANRAL should have been ableotomose the record with reference to the
decision to appoint the sixth respondent as th&epesl bidder because the founding papers
in the review application suggested clearly encihgih that is the decision (irrespective of the
correctness of its characterisation) that the €&garded as the award of the tender. There is
no reference in the founding papers to the execetmttlusion of a contract between
SANRAL and the sixth respondent.

[38] Itis also not necessary to decide at this stagetivein a decision to choose a tenderer
as a preferred bidder constitutes ‘administrativgoa’ as defined in PAJA. SANRAL'’s
argument that it does not (which is a separateecioin from that which it advanced on
standing) falls to be determined by the court skiakthe review application. It is well
established that decisions awarding public tendenstitute administrative action. The City
contends that the selection of the sixth respondsrthe preferred bidder as a result of the
tender process plainly conferred rights on sixtspomdent, to the exclusion of the other
tenderers. It contends that the choice effectieidiermined the cost of the project and the
tolling strategy (BOT) and therefore clearly hadexiternal legal effect. | need not say more
than that the City’s contention is certainly argeab | can imagine that the strength or
weakness of the argument will be affected by thetextt of the tender documentation, of

which the City has not yet obtained insight.

[39] Allowing the amendment will require SANRAL to prov the administrative record

in respect of its decision to appoint the sixtlpoeslent consortium as the preferred bidder.

[40] The City has also sought orders directing the,fgstond and third respondents in the
review to provide additional documents. The Miaist have agreed to provide the
documentation that the City has sought. The agtiiin is opposed only by SANRAL.
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[41] The documentation sought in terms of paragraplofttie notice of application in the
interlocutory application all pertains to the sélmt by SANRAL of the preferred bidder in
the tender process undertaken for the purposerafleding the contemplated BOT contract.
The effect of granting the City’s application to emd its notice of motion in the review
application is to require SANRAL to make the adrsirative record pertaining to the
selection of the preferred bidder available. Astimmed, it has undertaken to do so. | do
not consider that it is appropriate to prescrib8 ANRAL what the record should contain. If
the record that is produced is identifiably defntien any respect, the City can avail of

appropriate remedies to address that at a latge sta

[42] In paragraphs 4.2 to 4.13 of its notice of appiarathe City seeks an order directing
SANRAL to provide the following documentation:

4.2 agendas, board packs, minutes, reports, dodatitn recommendations,
resolutions/decisions and reasons for such deacisiérihe [SANRAL] Board concerning or
relating to the declaration of the N1/N2 Wineladddl Highway as a toll road in terms of s
27 of the SANRAL Act (Government Notice 978pvernment Gazettg1422, 15 September
2008) (“the declaration”);

4.3 documentation showing any delegation or othehaisation by the Board in regard to the
declaration;

4.4 the Toll Feasibility and Toll Strategy Reponidathe brief, instructions, documentation and
reports provided to the compilers of the report;

4.5 the Financial Analysis Report prepared in Aug@607 and the brief, instructions,
documentation and reports provided to the compdétbe report (Rule 53 record v 18 p 5941
para 1);

4.6 the documentation reflecting the capital anckrafing cost projections for the Project
provided by the Consortium (Rule 53 record v 18@Gbpara 1.2);

4.7 the documentation detailing the Project desigd cost details provided by the Project
Engineers, Hawkins Hawkins and Osborne and VKE&R3 record v 18 p 5820 para 1.2);

4.8 the updated traffic flow modelling data prowddey ITS in Cape Town (Rule 53 record v 18 p
5820 para 1.3);

4.9 the data and results from the intensive trafforelling (Rule 53 record v 13 p 4443 para 3);

4.10 the documentation reflecting the informati@edi to calculate the financial viability of the
Projects including the capital and operating cosfsthe project and the traffic projections
(Rule 53 record v 6 p 2289 column 2 para 1);

411 the documentation detailing the Net Presente/af the Project, the internal rate of return
and the year when cumulative cash flows becomdipestetails which were removed from
the draft EIR at SANRAL'’s request (Rule 53 recor@ p 2289 column 2 para 2);

4.12 the brief, instructions, documentation andorep provided to the Graduate School of
Business, University of Cape Town and/or ProfesBarry Standish and/or Strategic
Economic Solutions CC and/or Antony Boting and/augbl van Zyl and/or Independent
Economic Researchers for purposes of the compiladfothe Economics Report relating to
the Project and/or the Analysis of Local Toll thriDiscounts for three local user groups for
the Winelands Toll Road Projects in the WesterneCap

413 reports or other documentation containing SANR evaluation of the Project.



17

In their heads of argument the City’s counsel fadthe City’s entitlement to the relief in
rule 53, rule 35 and the court’s inherent jurisdictto regulate its own process. It seems to
me that it is appropriate and logical to deal vitie application having regard to the bases
upon which it is sought in the order that they hibgen described in the City’s heads. Before
embarking on that exercise, however, it might bRdsso as to explain my approach to this
part of the application, to discuss briefly theyGitbroadly expressed basis for the assertion

of its alleged rights in this regard.

[43] The City’s point of departure is the right of accés information in terms of s 32 of
the Bill of Rights. The City accepts that, apptyithe subsidiarity principle, the ambit and
basis for the availment of that right is definedthg provisions of the Promotion of Access to
Information Act 2 of 2000 (‘PAIA’"). Section 11 &fAlA affords everyone a very wide right
of access to recorded information held by any pultidy. SANRAL plainly falls within the
defined meaning of ‘public body’. However, s 7RAIA excludes the operation of the Act if
the record is (a) requested for the purpose ofinahor civil proceedings;(b) so requested
after the commencement of such criminal or civdgaredings, as the case may be; and(c) the
production of or access to that record for the psepreferred to in (a) is provided for in any
other law. The decisions of the Supreme Court ppeeal and the Constitutional Court in
Industrial Development Corporation of SA Ltd v PFiernational Inc (BVI)2012 (2) SA
269 (SCA) andPFE International and Others v Industrial Developrh€orporation of South
Africa Ltd 2013 (1) SA 1 (CC) have confirmed that the rulesaurt concerning access to

documentation constitute provisions of other lawhwmi the meaning of s 7 of PAIA.

[44] The City accepts that the effect of s7 of PAIAtis exclude its ability in the
circumstances to rely on s 11 of the statute oftends, however, that ‘[n]otwithstanding the
fact that the City is unable to rely on the proms of PAIA to access the records, on a
proper approach to the relevant Rules, the rekolild be no different® Accepting that the
rules of court fall, like all other legislation, toe construed and applied in the manner
enjoined by s 39(2) of the Constitution, | do notept that it inevitably follows that the
‘other law’ referred to in s 7 of PAIA falls to ®nstrued to give the same extent of access
to information as that provided in terms of PAIAL all depends on the ‘other law’. The
‘other law’ might well contain limitations on the@ess of information that are not contained
in PAIA. There can be no objection to such greéteitations if they are reasonable and
justifiable in the sense contemplated by s 36(1thef Constitution. The anomaly to which

®para 298 of the City’s heads of argument.
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this can give rise was recognised by Ngcobolagtedew v Financial Services Board: In re
Financial Services Board v Van der Merwe and Ano2@03 (4) SA 584 (CC) at para 29,
where the learned judge contrasted the extentliagant’s right to access to information on
the day before litigation commenced with that atiteg immediately thereafter because of
the effect of s 7 of PAIA. Idndustrial Development Corporatiorat para 10, the Supreme
Court of Appeal referred to this ‘anomaly’ as fele ‘This anomaly, that an applicant may
be entitled to information the day before the comreenent of proceedings but not the day
thereafter, must be seen as a necessary conseqoértbe intention, on the part of the
legislature, to protect the process of the courhc® proceedings are instituted then the

parties should be governed by the applicable rofesourt.

[45] The purpose of the rules of the court as beingtdifate the cost-effective, efficient
and expeditious prosecution and determination @falion has been authoritatively
confirmed; see e.@RFE InternationalCC) supra, atpara 27 and 30-31, approvingdib& of
Corbett J inBladen and Another v Weston and Anoth@67 (4) SA 429 (C) at 431, that in
matters bearing on the regulation oflitigious pextiagsit is not only the rights of individuals
that are involved ‘but also ..the convenient andeeltious disposal of actions before th[e]
Court’. Thus whereas s 11 of PAIA might affordustsinable basis for a so-called ‘fishing
expedition’, the courts discourage such conduthir application of the rules of procedure.
The rules of court fall to be construed to assigiagy to properly present its case; their
purpose is not primarily to provide a party witke tneans to find a basis for a case. A party
commencing litigation is generally expected to knamd define its case in its founding
documents. What may thereafter be accessed byfwdgcumentation from other parties or
witnesses is confined to what is relevant to theecthat is being prosecuted. This is
necessary if the aforementioned objects of thesralte to be achieved.

[46] Bearing the aforementioned general consideratiomsind it is time to move onto the
address the bases on which the City makes itscgtiln for relief in terms of para 4.2 -4.13

of the notice of motion.

[47] Rule 53, of course, is the provision that regul#tesforms and procedures pertaining
to applications for judicial review. Rule 53(1)(pjovides that the person or body whose
decision is impugned on review is called on in ®mwh the notice of motion instituting the

review to dispatch to the registrar a copy of thecord of ...proceedings’. What is

comprehended by the term ‘record of proceedingshas amenable to finitely bounded

definition; cf. e.g. Johannesburg City Council v The Administrator, T&weaml, and
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Anothed 970 (2) SA 89 (T), at 91G-92@ieters v Administrateur, Suidwes-Afrika, en 'n
Ander1972 (2) SA 220 (SWA), at 226G-227C afidsun Mpumalanga (Pty) Ltd v Kunene
NO and Othersl999 (2) SA 599 (T), at 613B-614C. Johannesburg City Counfokcit,
Marais J expressed the position thus:
The words ‘record of proceedings’ cannot be otheeaconstrued, in my view, than
as a loose description of the documents, evidesrggiments and other information
before the tribunal relating to the matter undevieav, at the time of the making of
the decision in question. It may be a formal recand dossier of what has happened
before the tribunal, but it may also be a disjothtadication of the material that was
at the tribunal's disposal. In the latter case wid, | venture to think, include every
scrap of paper throwing light, however indirectby) what the proceedings were, both
procedurally and evidentially. A record of procesgh is analogous to the record of
proceedings in a court of law which quite clearlyed not include a record of the
deliberations subsequent to the receiving of thé&dezwe and preceding the
announcement of the court's decision. Thus théetaktions of the Executive
Committee are as little part of the record of predmgs as the private deliberations
of the jury or of the Court in a case before it.dibes, however, include all the

documents before the Executive Committee as wadlladocuments which are by
reference incorporated in the file before it.

That the rule enjoins a generous rather than aatgt construction as to what falls within a
‘record of proceedings’ follows, | think, from thgovision that after the record has been
made available it is for the applicant for revieavmhake copies of those parts of it which it
considers to be relevant for the purposes of itgeve application. Thus while relevance, to
be determined with reference to the basis for éweeww made out in the founding papers, is
one of the touchstones for deciding what must lokuded in a record of proceedings, the
proper approach by a respondent decision-makdngaompilation of a record must be to
adopt a generous approach to the ambit of relevance

[48] | am unable, with respect, to associate myself detaly with the remarks of Marais J
in Johannesburg City Councillt seems to me that any record of the delibenatiby the
decision-maker would be relevant and susceptiblediasion in the record. The fact that the
deliberations may in a given case occur privategsdnot detract from their relevance as
evidence of the matters considered in arrivindgnatinpugned decision. The content of such
deliberations can often be the clearest indicatbbrwhat the decision-maker took into
account and what it left out of account. | cantmtceive of anything more relevant than the
content of a written record of such deliberatiafst exists, in a review predicated on the

provisions of s 6(2)(e)(iii) of PAJA, that is thanpugned decision was taken because
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irrelevant considerations were taken into accountralevant considerations were not

considered.

[49] The provision of a record of proceedings by theisdles-maker is in essence,and for
all practical purposes, the equivalent of discoverterms of rule 35(1) by a litigant in action

proceedings. The decision-maker is, on the basisusised earlier, required to include
everything that is relevant in the record. Thetfenquiry therefore in determining whether
the documentation sought by the City is to be pcedun terms of rule 53 is its relevance.
Once it is determined to be relevant it does netrs& me important whether its production
is directed by way of a ruling directing proper q@mance with the duty on a respondent in
terms of rule 53(1)(b), or one in terms of rule BH( the substance of the direction would be

the same whichever means wereto be selected.

[50] The documentation referred to in paragraph 4.zhefriotice of application is very
broadly and loosely described. SANRAL has statedath that all the documents before it
have been included in the record that has beerupead The position is comparable with
that which obtains when a litigant in action pratiegs responds to a notice in terms of rule
35(3). A litigant’s response to such a notice ndimarily regarded as conclusive, and the
courts are reluctant to go behind it. 1 am nospaded, whether in terms of rule 53 or rule
35, to go behind SANRAL'’s claim in this respecttthi@e record produced contains all the
documentation that was before it as the decisiokemar body responsible for seeking the
Minister's approval for the declaration. | do, hexer, consider that SANRAL is bound to
produce the minutes of the proceedings of its badrdirectors at which any decisions to
seek approval for the declaration of the toll road$o make the declaration were discussed
or decided. Those minutes may not have been béfmeboard of directors when the
impugned decision was made, but they are neveghgermane to the decision and relevant.
The minutes may be suitably redacted to excludesmahtnot bearing on those decisions.
SANRAL'’s counsel sought to make something of thet that the Agency’s decision to seek
the Minister's approval is not being impugned ie tieview application. In my view the
distinction between SANRAL'’s decision to seek tippraval and its subsequent declaration
is contrived. The two decisions are integral pafta single course of administrative action.
It is not appropriate in my view to seek to distirgl them for the purposes of determining
what should go into the record of proceedings, batwshould fairly be disclosed by the

Agency on grounds of relevance in the review prdress.
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[51] On the approach enunciated in the passage damannesburg City Coungiguoted
above, documentation showing the authorisation dé@sion by SANRAL’s Board would
fall to be regarded as the decision rather thandhthe proceedings leading to the decision,
and thus arguably not properly part of the recddibwever, inasmuch as it is clear from the
provisions of s 18(5)(d) of the SANRAL Act that adtbration in terms of s 27(1) of the Act
is a non-delegable function of the Board, and inagmas s 17 of the Act requires the Board
to keep a record of its proceedings, amongst otbasons, for use as evidence in any
proceedings before a court of law, it seems axiantlaat any pertinent record of the board’s
proceedings in relation to the impugned declarai®mrelevant and should have been
produced as part of the record of proceedings enirtdicated generous approach to an
interpretation of the term in rule 53. Rule 35(affprds a convenient and effective means of
achieving the required supplementation of the dasuary record and | propose to make a
suitable order in this regard with reference td gwub-rule. | do not propose to include any
reference to documentation showing any delegatidelegation of the function in terms of
s 27(1) of the SANRAL Act is precluded by the statand there is nothing in the evidence to
suggest the existence of such documentation. Ih@mpetent delegation had in fact been
made by the board, its existence should in anytemgpear from the documentation that will

be ordered to be produced.

[52] The document sought in terms of paragraph 4.4 efntbtice of application was a
document that was referred to in the report suleshity SANRAL to the Minister for the
purposes of obtaining approval for the intendedattation. The index to the report and the
content of paragraph 6 thereof indicated that thauchent was an annexure to the report. It
is evident, however, that a different document imathct been annexed to the report. The
fact that it was incorrectly annexed would haverbdiscernible upon a comparison of the
content of paragraph 6 of the report with that lid tliocument that had been erroneously
attached. In my view it is plain that the documtrdt was not annexed, but should have
been, should be disclosed for the purposes ofahiew. The documentation that SANRAL
intended to put before the Minister, and presumalslsumed at the time that it had placed
before him for approval purposes, obviously mustehbeen something of which it took
account, not only in seeking the Minster’'s apprpbat also, at least implicitly, in acting on
that approval by making the declaration. It shchdste been included in the record. Even if
| am wrong in this regard, it is a document in Begf which a direction for its production in
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terms of rule 39(11) would be indicated becausgsobbvious relevance. An order will be

issued accordingly.

[53] In my view the Financial Analysis Report producedaspect of the project in August
2007 and referred to in the introduction to the wboent produced at p. 5939 of the
administrative record obviously should have fornpedt of the record. Any reader of the
document produced as part of the record is expremsjoined by the terms thereof to
construe it with regard to the August 2007 repdttollows that it was relevant in the sense
that SANRAL and the Minister were intended to hasgard to it in making their respective
decisions. An order will issue for its productiohlo case has been made out, however, for
the disclosure of ‘the brief, instructions, docutiagion and reports provided to the compilers

of the report’.

[54] The documents sought in terms of paragraphs 4468t@f the record are documents
that were listed as ‘information sources’ in a mecof the Economic Report prepared by
Barry Standish of the Graduate School of Busineéghe University of Cape Town. The

Economic Report is part of the record and did feuant of the material to be considered by
SANRAL and the Minister for the purpose of makimg impugned decisions. There is no
indication in the evidence, however, that SANRALtloe Minister did, or should have had
regard to the ‘information sources’ in their comsation of the Economics Report, or that it
was at their, as distinct from Mr Standish’s,disgdos| therefore do not consider that the
documents are sufficiently relevant to require picithn in terms of the rule 53 or rule

35(11). Frankly, if regard is had to the ‘Studynlitiations’ described (immediately below the
‘Information sources’) in the Economic Report, whibear centrally on the City's factual

basis for attack in the review, one has to ask thleyCity would in any event consider the
information source documentation might assist ithe review. The request for it bears all
the hallmarks of a misdirected fishing expeditioRelief in terms of these paragraphs will

therefore be refused.

[55] The ‘intensive traffic modelling’ referred to in f@@raph 4.9 of the notice of

application is referred to in a report by SANRALthe Minister submitted for the purpose of
obtaining the latter’s approval for the toll roagkcthration. It is dealt with in a section of the
report treating of the development of the toll reat the parallel or supporting road network.
The City’s concern that no or inadequate regard leakto the impact of tolling on the road
network under its jurisdiction forms an importamtripof its challenge to the legality of the

environmental and declaration-related decisionshe Teport suggests that the ‘intensive
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traffic modelling’ was something to which SANRAL dhaegard in seeking the Minister’s
approval, and thus presumably also in its decismmvail of the approval and make the
declaration. In my view it is plainly relevant ragal in the context of the review and thus
should have been included in the rule 53 record.oler for its production will be made.

[56] There is no indication that the documentation otiitg) the financial viability of the

project, including the capital and operating costferred to in Crowther Campbell &

Associates’response to comments on the environmemact studies,was before the
environmental authorisation decision-maker. On c¢betrary, the indications are that the
information before decision-maker was confessedlhe limited nature apparent in Section
4.1 of the Study. In the circumstances | am nosymded that the documentation fell to be
produced as part of the record, or that it is sidfitly relevant to warrant an order for its
production in terms of rule 35(11). Relief in texrof paragraph 4.10 of the notice of

application will be refused.

[57] Similarly, it is evident that the information sough terms of paragraph 4.11 of the
notice of application was not before the environtakrdecision-maker, having been
withdrawn at the instance of the ‘project proposénthere is thus no basis made out for its
production, either in terms of rule 53 or rule 35ven were discovery to be ordered in terms
of rule 35(13), it would seemx faciethe comment at para 2 in column 2 at p. 2289, ttieat
documentation is not, and never was, in the possess SANRAL, or indeed, the third
respondent, or the competent authority in termghefECA. Relief in terms of paragraph

4.11 of the notice of application will therefore fiedused.

[58] The relief sought in terms of paragraph 4.12 of tie¢ice of application will be
refused for the same reasons as those given ieagespthe partial refusal of that sought in
terms of paragraph 4.5. There is no reason t@\elihat the decision-makers had regard
to,or were enjoined by the Report to have regardngthing but the content of the Economic
Report in making the declaration-related decisioneat SANRAL commissioned the report
does not make the brief it provided to Mr Standmslevant material for the purposes of the
review. | do not consider that the material prtpéell to be included in the record of
proceedings. | am also not persuaded that anyeproasis has been laid for the court to

exercise the discretion invested in it by rule 35(h favour of the City.
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[59] Having regard to the information before me in respd the record of proceedings
produced by SANRAL in terms of rule 53, the rebelught in terms of paragraph 4.13 is too
vaguely framed to merit the order sought. Reheterms of that paragraph will be refused.

[60] The City’s counsel indicated at the hearing thayttiid not persist in seeking relief in
terms of paragraph 5 of the notice of motion. €axtthe interlocutory application were

sought only against SANRAL, and not against theiars.

[61] For completeness | should perhaps mention thats ma& persuaded to make the
provisions of rule 35 apply generally in the revigroceedings, as sought in terms of
paragraph 3 of the notice of application.Notionadych a ruling would be possible in terms
of rule 35(13). Resort to rule 35(13) has been loel repeated occasions to be justified only
in exceptional circumstances. Nraschke who argued this part of the application for the
City, emphasised that the sub-rule did not itsefiressly import the requirement of ‘special
circumstances’ and contended that the indicatidvag tliscovery in motion proceedings
should be exceptional was reflective of a pre-dariginal mindset that did not take into
account sufficientlyeveryone’s right of access tdoimation in terms of s 32 of the
Constitution. | have not found it necessary tonprumce on these arguments. | have been
able to dispose of the City’s disclosure requiret®@pplying rules 53 and 35(11)using the
touchstone of relevance. It is clear that a coway exercise its power in terms of rule 35(11)
in motion proceedings without the need to invokie 185(13). SANRAL’s counsel, quite
correctly, did not argue to the contrary. In tlo@text of the approach to the application that
| was able to adopt, it was also unnecessary tohrélae question of use of the court’s
inherent discretion to regulate its own procedu(k.does seem to me, however, that if a
court were to be driven that far, the applicatibs @ of PAIA might be questionable because
a regulation of procedure devised by the courheéxercise of its inherent powers does not

obviously qualify as ‘other law’.)
Theinterdict application

[62] Turning now to the interdict application; the regments that an applicant for interim
interdictory relief must satisfy are well estabkgh They are (a) the existence oprama
facieright, even if it is open to some doubt; (b) a oxedble apprehension by the applicant of
irreparable and imminent harm to the right if aterdict is not granted; (c) the balance of

convenience must favour the granting of the intgrdnd (d) the applicant must have no
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other effective remedy. Moreover, the remedy is discretionary. Thus eifem applicant
satisfies all the requirements, it remains withie tliscretion of the court (obviously to be
exercised judicially) to grant or decline an interinterdict'*The court assesses the evidence
holistically to determine whether the requiremdrdase been satisfied and, if they have, how

to exercise its discretion.

[63] The aforementioned well-established requirements aio interim interdict were
described recentlyby the Constitutional CourNiational Treasury and Others v Opposition
to Urban Tolling Alliance and Othergd012 (6) SA 223 (CC) QUTA)as ‘initially fashioned

for and .., ideally suited to interdicts betweenvate parties They were nonetheless
endorsed in the majority judgment of the Court affigent to determine applications to
restrain the exercise of statutory powpendenteliteprovided that any court disposed to do
so takes appropriate cognisance of the trenchifegtethe grant of such restraining order can
have on the exclusive domain of another branch afeghment, and therefore proceeds
sensitive to the constitutional role of the doarof the separation of powers in respect of any

decision to make the order.

[64] There was some debate between the parties in amuaseto the impact of the
judgment inOUTA on the current application. In their written head argument counsel for
SANRAL appeared to treat the effect of the judgnmesnhaving introduced something new.
Mr BudlenderSC who, together with M8awa and Mr Paschke appeared for the City,
submitted that the judgment did no more than restaisting principle, including that courts
must always be conscious of the limiting effecthad constitutional framework within which
they exist and function. He pointed out that omel o have regard in interpreting the

judgment iNnOUTAto the context in which it was given.

[65] The matter in issue I@UTAwas an appeal against the granting of an intemterdict
prohibiting the tolling of roads in Gauteng Prowngending the determination of a pending
review of the decisions to declare the roads dsréa@lds. Both the interdict and review
applications in that matter were instituted atagstwhen the roads in question had already
been constructed, at a cost of over R20 billiome Tonsequences of interdicting the tolling

of the roads would be enormous; so much so that tee country’s sovereign credit rating

ct. National Treasury and Others v Opposition to Uriaoiling Alliance and Otherg012 (6) SA 223 (CC),
at para 41, where Moseneke DCJ restated the reqains with reference to thecusclassicuslecisions on
point in Setlogelo v Setlogelt¥14 AD 221 anéVebster v Mitchell948 (1) SA 1186 (W). (The latter
judgment should, of course, be read v@ihol v Minister of Justice and Anoth£®855 (2) SA 682 (C) at 688 -
cf. e.g.Simon NO v Air Operations of Europe AB99 (1) SA 217 (SCA),at 228G-H.)

18Ct. Joubert et al (edgjhe Law of South AfricAWSA) Second Edition at para 408.
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would be susceptible to adverse effect. The mgntds to SANRAL in having to cover the
operation of the roads during the period that amgrdict remained in force would be
R670 million and special appropriations of fundstiiy National Treasury would be required
to address the consequences. The extent of thehtrgy effect of an interim interdict on the
domain of the executive was manifest and,in theuonstances,was a matter that the court of
first instance should have weighed seriously indkercise of its discretion. The trenchant
terms in which the Constitutional Court expresdsélfi in the majority judgment were no
doubt inspired by the fact that the court of firsstance, in what, with respect, might be
regarded as a rather readily idenitifiable misdice; appeared to have had no regard
whatsoever on the impact of the order it made énféite of very starkly apparent separation

of powers considerations.

[66] In OUTA the Constitutional Court held,at para 4bné _Setlogeldest, as adapted by
case law, continues to be a handy and ready guidee bench and practitioners alike in the
grant of interdicts in busy Magistrates’ Courts adajh Courts. However, now the test must
be applied cognisant of the normative scheme amdodgatic principles that underpin our
Constitution. This means that when a court comsigéether to grant an interim interdict it
must do so in a way that promotes the objectsjtsgud purport of the Constitution.The
Deputy Chief Justice, who wrote the majority judgmeroceeded, at para 4The balance

of convenience enquiry must now carefully probetldreand to which extent the restraining
order will probably intrude into the exclusive taim of another branch of Government. The
enquiry must, alongside other relevant harm, haxeper regard to what may be called
separation of powers harm. A court must keep mdrthat a temporary restraint against the
exercise of statutory power well ahead of the ferdjudication of a claimant’s case may be
granted only in the clearest of cases and afterageful consideration of separation of
powers harm. It is neither prudent nor necessargdfine “clearest of cases”. However one
important consideration would be whether the happrehended by the claimant amounts to
a breach of one or more fundamental rights warrdniby the Bill of Rightsand further, at
para 65, When it evaluates where the balance of conveniessts, a court must recognise
that it is invited to restrain the exercise of staty power within the exclusive terrain of the
Executive or Legislative branches of Governmehimust assess carefully how and to what
extent its interdict will disrupt executive or Isfgitive functions conferred by the law and thus
whether its restraining order will implicate thentt of division of powers. Whilst a court

has the power to grant a restraining order of tkatd, it does not readily do so except when
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a proper and strong case has been made out forelief and, even so, only in the clearest of

cases

[67] Those statements were illustrated with referenceatber jurisprudence. It is useful
to have regard to the examples given to propertjetstand what the Constitutional Court
found necessary to reiterate@QUTA The references to three earlier cases in péatieue
salient in the reasoning of the majority judgmeiihey areGool v Minister of Justice and
Another 1955 (2) SA 682 (C)Molteno Bros. & Others v South African Railways and
Harbours 1936 AD 321 andnternational Trade Administration Commission v SCASA
(Pty) Ltd2012 (4) SA 618 (CC) (ITAC).

[68] The three aforementioned judgments which the Cinistinal Court used to illustrate
its judgment each afforded quite discrete exampfesircumstances in which a court had
properly declined, or should have declined, to makkers restraining the exercise by organs
of the executive branch of the state of their fiomd. In each case it did, or should have
done, so having due regard to the exclusive teohanother branch of government and the

effect in that context of granting the interim imtietal relief sought by the applicant

[69] In Gool the applicant sought an interim interdict prohrgtthe exercise by the

relevant Minister of a power afforded in terms d of the Suppression of Communism
Act 44 of 1950 to require her to resign as a cdyreillor consequent upon her listing, under
another provision of the statute, as a member go@ter of the Communist Party. The right
in issue was that to the removal of her name from listof proscribed persons and the
attendant protection of her elected position astya aouncillor, and which she sought to
assert in pending review proceeditigagainst the decision that had put it there. Ayver
important consideration causing the full court tddhin Goolthat a ‘strong’ case’ had to be
made out for interim relief, and that the court Vaoexercise its discretion in favour of the
applicant for such relief only ‘in exceptional airostances’, was the effect of HB(1) of

the Act, which provided:

It shall in any prosecution under this Act or iryanivil proceedings arising from the applicationtbé
provisions of this Act, be presumed, until the cant is proved, that the name of any person appgari
on any list compiled under sub-sec. 10 of sec. gubrsection 2 of sec. 7 has been correctly include
that list.

*The peculiar provisions of the Suppression of Comista Act required proceedings directed at obtaitiegy
removal of a person’s name from the statutoryoligiroscribed persons to be instituted by way ¢ibag but
that did not detract from the essential naturdefremedy sought in the proceedings as being peenois the
exercise of judicial review powers.
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Furthermore, there was no contention that the Nénisould have been acting unlawfully
under the Act or withmala fidesif, while Mrs Gool’'s name remained on the list,required
her to resign her seat on the council. The inténit@rdict sought would thus have prohibited
the Minister from doing what it was common grourgdrhight lawfully do on the facts of the
case. It was thus clear that the interdict woudth¢h on the Minister’'s ability to lawfully

discharge one his functions.

[70] It was in that context that Ogilvie Thompson J, ting for the court, stated (at
p. 688F- 689C):

The present is however not an ordinary applicatanan interdict, In the first place, we are in the
present case concerned with an application fonterdict restraining the exercise of statutory pmwe

In the absence of any allegationméla fides the Court does not readily grant such an intérthat, |
think, is clear from the judgments olteno Bros. & Others v South African Railways dtatbours
1936 AD 321, relied upon by Mr.Rosenow. Furthermdhe governing statute in the present case
contains provisions which strongly militate agaitts¢ granting of the interdict sought. As has been
pointed out earlier in this judgment, while a p&'saname remains on the list, the Minister's powers
under sec. 5 of the Act continue in relation tot tharson. In terms of sec.ls (3), proceedings for
removal of such person's name from the list mushbgtuted by action: and, not only in such action
but also in 'any civil proceedings arising from #hgplication of the provisions of this Act', it iis
terms of sec. 8is (1) of the Act to be presumed, until the contrigrproved, that his name is correctly
on the list. The presence of this presumption ramaiconstant and well-nigh insuperable obstacle in
the path of an applicant for an interdict; for myabut the most exceptional type of case it willthe
very nature of things, be extremely difficult fon applicant, by means of affidavit, to displacesthi
presumption to a degree sufficient to warrant ttentjng of an interdict restraining the Ministeorfn
exercising the statutory powers vested in him. praetical effect of granting an interdict restraimi
the Minister from exercising his powers under &eof the Act in relation to a person whose name is
on the list is, virtually, to remove that name frahe list on motion contrary both to the statutory
presumption that the name is correctly on thealigt to the provisions of sec.b& (3) which require
proceedings for removal to be by action.

The various considerations which | have mentioreedi| in my opinion, irresistibly to the conclusion
that the Court should only grant an interdict sashhat sought by the applicant in the presenaintst
upon a strong case being made out for that réliedve already held that the Court has jurisdictmn
entertain an application such as the present,rbotyi judgment that jurisdiction will, for the reamsol
have indicated, only be exercised in exceptionaluohstances and when a strong case is made out for
relief.

Thedicta of Ogilvie Thompson J cited in the Constitutio@alurt judgment were thus uttered

in a narrow context-and-case specific context. yTlere not intended to have a generally

constraining effect.

[71] The relevance of the judgment ®oolko the ratio of the Constitutional Court’s
judgment inOUTA was that it provided a factual example of a caseratthe grant of an
interim interdict would prohibit the Minister frotawfully fulfilling a function that statutory
law had invested in him. In other words, the fai#snonstrated that a court order would
trench materially upon the executive exclusive doma lt would have the effect of
prohibiting the Minister from doing that which ohet facts, as they were, he was lawfully
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permitted to do. Furthermore it would do so infiaee of a statutory presumption against the
possibility that Mrs Gool’s name had been wronghcpd on the list of proscribed persons.
The judgment irGool exemplified an appreciation by the court thasihot permissible for a
court to do that unless rule of law consideratians sufficiently powerful factors in the
peculiar circumstances of the given case to warthat exceptional measure of interim
prohibitoryinterdictal relief. Such could only h@n in the strongest of cases and in
exceptional circumstances such as, for examplé&oagindication of the tainting presence
of fraud ormala fides

[72] In Molteno Bros. the Appellate Division dismissed an appeal agansidgment by
this court refusing the appellanineandamusand an interdict against a statutory body. The
mandamughat had been sought would have directed the statiiody how to reduce the
temperature at which the appellant’'s deciduoust fiuds to be stored during export
procedures to a prescribed level. The appelladtriwd been able to prove a failure by the
statutory body to comply with the applicable regjolas, which vested a discretionary power
in the body how to achieve the prescribed reduatibtemperature in the storage chambers.
The Appellate Division held that in the circumstasiat was not for the court to prescribe to
the statutory body how to exercise its function,ahdt in the absence of any indication of
mala fidesby the body in the exercise of its discretion, ¢bart had no power to intervene in
its functioning. The part of the judgment thatere¢d to the court’s refusal to intervene save
where there was proof ofala fideswas thus in the section dealing with thandamusnot
that dealing with the application for an interdicEhe interdict sought iMolteno Bros.was
moreover a mandatory interdict of an expresslylfoteracter, not an interim prohibitory
interdict pendentelite Thedicta in Moltenodo, however, illustrate that it is not permissible
for courts to trench on the domain of the othembh@s of government in the absence of a
proper legal basis for doing so, and thus do affordndication of what the Constitutional

Court meant by ‘proper’ in the expression ‘strong aroper case’.

[73] Inthe review case the City will contend that tiguhctive approach to the provisions
of s 27(1) and (3) of the SANRAL Act by SANRAL atite Minister of Transport rendered
the decision to declare the roads as toll roadawfml and will have a vitiating effect on any
forthcoming decision in terms of s 27(3) to deterenithe tolls. Implicit in the City's

approach is that the Minister is therefore curgemtbt lawfully empowered to make a
determination of the toll rates in terms of s 27B) that SANRAL is not lawfully entitled to

implement measures to give effect to the declamatibthe roads as toll roads. The City’'s
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argument postulates a position quite distinguishdidm that which obtained iNoltena
The City contends that, properly construed andmnally applied, s 27 prescribes a process
for the declaration of toll roads, which was ndtdaed by the SANRAL and the Minister,
thus rendering as unlawful both what those pariage done in respect of making the
declaration, and what they intend to do to giveffiect.

[74] ITAC concerned a matter in which the court of firstanse, by failing to take into
account separation of powers considerations, kelfiinto granting an ostensibly interim
interdict that had the effect of finally deciding ssue exclusively reserved by legislation to
the relevant member of the Cabinet — something hyhéspecially having regard to the
policy-laden and polycentric nature of the decisémtailed, it should not have done, save in
appropriate circumstances. As f{Aools case, the circumstances in which such an
intervention by the court into the exclusive of domof another branch of the state could
notionally have been appropriate would be exceptidn the context of the statutory

dispensation and its attendant polycentric and ihepelicy-laden decision-making regime.

[75] | have concluded that the intention in the reasprof the majority judgment in
OUTAwas to reiterate, as a matter of established d¢atisthal principle, that courts seized of
applications for interim interdictory religfendenteliten matters where the functions and
powers of the executive or the legislature are ejpiflle to being restrainedmust be
consciously sensitive to the impact on the cortshivally ordained separation of powers of
any order they might be inclined to consider makiegtraining the use of executive or
legislative power. Where, on such an assessntanijntpact of the restraining order (what
the Constitutional Court labelled for conveniense‘lzalance of power harm’) looks to be
significant, a court will incline against makingetbrder unless a strong case for the relief has
been made out, and only in the clearest of cagestrong case would be one in which the
right at issue although established omdsima facieand open to a measure of doubt,
nevertheless appears to enjoy good prospects ofgbeistablished in the main
proceedingSand also one in which the need for the interventbrmn interim interdict is
clearly shown if irreparable harm to the applicanto be averted — in other words, a case in

which the balance of convenience clearly militate$avour of the granting of the remedy.

%cf. Van Loggerenberg (edrasmus, Superior Court Practi¢8ervice 39, 2012] E8-9, distinguishing the
approach adopted by the House of Lord&nmerican Cynamid Co v Ethicon ¢075] 1 All ER 504 (HL), in
which the relevance of the ‘strength of case’ ¢esterally favoured in South African jurisprudensed
contraFerreira v Levin NO and Others; Vryenhoek ®ttiers v Powell NO and Othdi895 (2) SA 813 (W) at
825A-B) was deprecated in favour of the balanceoofvenience being the core element in determininegtker
interim injunctive relief is indicated or not.
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Such a construction would give effect, in my vieto, the evident intention in the
Constitutional Court judgment (i) to confirm the péipation of the well-established
requirements of the interim interdict remedy inlsgases and (ii) to explain how they should
be applied in a manner consistent with respechbycourts for the constitutional scheme of a
separation of powers where the remedy would resthe exercise of executive or legislative
power. The greater the impact of the impingingeifiof the postulated restraining order on
the domain of the executive or the legislative bras the more circumspect, and demanding
of the applicant’s case, the court will be befoegiding that it is appropriate to grant it. The
principle that a court does not lightly grant arerm interdict pending the review of
executive action even if all the requirements forrgerdict have been established is nothing
new?! The Constitutional Court judgment ®UTA has fleshed out the articulation of the

principle.

[76] | certainly do not discern anything @UTA that would imply a reversion to the
approach exemplified i€oalcor (Cape) (Pty) Ltd and Others v Boiler Eficty Services
CC and Others990 (4) SA 349 (C¥ It is also clear that the judgment@UTA does not
enjoin a culture of undiscriminating deference hg tourts in general, or when seized of
applications for interim interdictalrelief in pastilar, to executive conduct. The judgment
does not abjure the courts’ constitutional dutypdold the rule of law and to ensure, as far
as possible, the achievement of effective remeébesbreaches of fundamental rights,
including the right to lawful, reasonable and phaslly fair administrative action.

[77] In a matter like the current case, in which therimh relief is soughpendentelitethe
right in question is bound up in the substantiveedy sought in the principal proceedings,
which, as counsel were agreed, is not to be codfusth the mere right to approach the court
for substantive relief in the principal proceeding$hus the existence of th@ima facie
right, and the extent to which its certainty is ope doubt, fall to be determined with
reference to the applicant’s prospects of sucaeslse principal proceedings - as far as it is

possible at this stage to assess th@ithe mere existence of the right falls to be deteeui

Zsee e.gTransnet Bpk h/a Coach Express en ‘n Ander v VilersNasionaleVervoerkommissie en Andere
1995 (3) SA 844 (T) at 848B, where De Villiers thegked h Tussentydsegebiedendeinterdik,
hangendehersiening van 'n administratiewehandeledpoortnatuurliknieligteliktoegestaante word riselfs al
is die vereistesvir die verlening van 'n tussergjyterdikaanvoldoen, behou die Hof steeds 'n
diskresieomtussentydseregshulpteweier.

#2Ct. e.g. the discussion d@oalcor, and why the approach articulated in that judgnséiould not be followed,
by Davis J invan der Westhuizen v Butl2009 (6) SA 174 (C) at 181E - 184E.

Z Cf. e.g.Ferreira v Levin NO and Others; Vryenhoek and OshePowell NO and Othesapra, at 8321-833B;
Ladychin Investments (Pty) Ltd v South African dl&l Roads Agency Ltd and Othe2801(3) SA 344 (N) at
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by considering the facts as set out by the applitagether with any facts set out by the
respondent which the applicant cannot dispute, dexdding whether, with regard to the
inherent probabilities, the applicant should onsthdacts obtain final relief in the main
case*’The degree to which the existence of the rightisnoto doubt falls to be weighed by
the court with the considerations affecting theahaé of convenience in exercising its
discretion whether to grant or refuse interim ffielibe more certain the prospects of success
(i.e. the stronger the case), the more inclineccthet will be to grant the interim remedy; the
less certain, the greater the weight that will hached to the balance of convenience — an
approach that has as its logical conclusion thathé& right is certain the balance of

convenience becomes irrelevant and an entitlenodiridl relief is established.

[78] Correctly identifying the right in issue as somathidistinct from the right to
approach a court to vindicate it on judicial revimanot to say that the right to an effective
review remedy is not a relevant consideration. e contrary, the Constitution
contemplates that effective remedies should bdabtaifor breaches of constitutional rights,
including, of course, the fundamental right to lalWfreasonable and procedurally fair
administrative action. It is trite that the implemation of unlawful administrative decisions
can sometimes lead to practical results that caderethe remedy of judicial review so
ineffectual that a court will decline to grant @fChairperson, Standing Tender Committee
and Others v JFE Sapela Electronics (Pty) Ltd artde@s 2008 (2) SA 638 (SCA). Thus
evidence that the obtaining of an effective remedly be thwarted if interim relief is not
forthcoming is a relevant consideration under tl@cepts of irreparable harm and the

balance of convenience.

[79] Having established the basis in principle upon Whiconsider that the determination
of the interim interdict application must be und&dn, it is time to look at the content of the
application. In paragraphs 2 and 3 of its notitenotion in the interdict application the City
sought orders formulated as follows:
2. Pending the final determination of the reviewplagation instituted on 28 March 2012 by the
City under vase no 6165/2012 (‘the pending revigwpligation’), interdicting the first

respondent (‘SANRAL’) from taking or permitting arsteps to be taken to implement or

advance the N1-N2 Winelands Toll Highway Projetii€' Project’), including but not limited

357C-E;Van der Westhuizen and Others v Butler and Othgrsa, at 182C-ECamps Bay Residents
Ratepayers Association and Others v Augoustide<ahdrs2009 (6) SA 190 (WCC) at para 10 gddpstone
556 (Pty) Ltd v Commissioner, South African ReveSrrgices and Another, Kluh Investments (Pty) Ltd v
Commissioner, South African Revenue Services aath&f011 (6) SA 65 (WCC) at para 53.

#Joubert et al (ed$)AWSASecond Edition at para 404.
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to (i) the conclusion of any contract, (i) the amencement or undertaking of any
construction activity in furtherance of the Projeat (iii) any other acting such as will give
rise to a claim that the decisions impugned oughtmbe set aside because of such action.

3. Declaring that notwithstanding the order in gaaph 2 above, SANRAL shall be entitled to
carry out directly or through its agents, work teegerve and/or extend the life of the
pavement of the portions of the N1 and N2 intenttedorm part of the Project, including
storm water drainage, and to take all steps as Imagecessary to secure the safety of the
public, and to keep the road in safe conditionaatordance with its statutory mandate,
provided that such maintenance work will not amadonthe advancement of implementation
of the Project and will not be held against they@itthe pending review application.

[80] SANRAL argued that it is apparent on the evideinzg theCity’s objection is to the
method of funding the work to be carried out on rib&ds, and not to the workitself. It also
arguedthat the relief sought in paragraphs 2 armaf the City’s notice of motion in the
interdict application is impracticable and in makrespects unintelligible. With reference
to paragraph 2 of the notice of motion, SANRAL adtthat the City seeks to interdict it
from taking any steps tamplement or advancethe project, including any actideuch as
will give rise to a claim that the decisions impadrought not to be set aside because of such
action’. It complained that what might constitute an actisuch as will give riseto such a
claim is not explained by the City. It asked rimet@lly how it was to be expected to know
whether any particular activity will give rise tackim that the impugned decisions ought not
to be set aside. It raised similar complaints rgfaihe proviso in the third paragraph of the

notice of motion.

[81] I agree that the wording of paragraphs 2 and 3@ibtice of motion in the interdict
application is problematic. Nonetheless the natfréhe protection that the City seeks by
way of interim interdict is clear enough on the g&p It wants to avoid steps being taken to
facilitate the introduction of a tolling scheme dve&f its review challenge is decided. It
seemed to me that the City’'s apparent object ikisgenterim relief could be achieved
simply by an order prohibiting the conclusion ofB®OT tender contract pending the
determination of the review application. | putstigroposition to MiBudlendey and after
taking time to ponder on it, he agreed that ano¢hose terms would suffice if the court

were inclined to grant an interdict.

[82] Mr LoxtorSC, who together with MEhohanand MrSmith,appeared for SANRAL
argued that that there is ‘is a complete misaligmmgetween the relief sought [in the

interdict application], the harm alleged, and tlwdjsct of the review proceedings’. This
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argument faithfully echoed the wording used at pdraof the Constitutional Court’s
judgment inOUTAto point out a misalignment between the reliefgtiiun that case, which
was an order prohibiting tolling, and the admirastre decision the applicants sought to
impugn, which was not one which, directly at legl&iyed for tolling. There is, however, a
relevant difference between the applicant’s caseesiew inOUTA and that in the current
case. In the review application in the currentecigere is a contention that on a proper
interpretation of s 27 of the SANRAL Act the deoiss to declare a toll road and (at least the
initial) decision to determine toll fees are int@gin the sense that a decision to declare a toll
road cannot rationally be taken if the decision-eralkas no or insufficient idea what the
financial and socio-economic impacts of tolling dikely to be. According to the City’'s
construction of s 27, a decision cannot lawfullyrbade in terms of s 27(1) to approve or
declare a national road as a toll road without dieeision-maker first having formed an
informed idea of what the tolls to be imposed imtg of s 27(3) are likely to be. Inherent in
the City’s case therefore is the contention thas ihot competent for an initial decision in
terms of s 27(3) to be made in the circumstancdhisfcase because of the of the vitiating
ignorance that attended the decision made in tefre27(1). No such case would appear to
have been advanced by the applicant inQh& Acase?® Furthermore, and even more to the
point, in the current case the declaration of theds as toll roads, which is the decision the
City seeks to impugn in the review applicationaisecessary antecedent to the conclusion
and execution of the imminently anticipated BOT tcact, which the City identifies as the
apprehended harmful future conduct that will imgiragversely on its ability to achieve an

effective remedy on review.

[83] While on the subject of the alleged ‘misalignmeott’'the relief sought by the City
with the decisions it seeks to impugn on reviealsb disagree with Mcoxtoris endeavour
to construe s 28(1)(b) of the SANRAL Act to theeeffthat a declaration of a road as a toll

% |t is apparent from the grounds of review desctibepara 7 of the judgment determining the judlicigiew
application in theOUTAcase QOpposition to Urban Tolling Alliance and Others keéTSouth African National
Roads Agency Limited and Oth¢2612] ZAGPPHC 323 (13 December 2012), which iseasible on the
SAFLII website), that they did not include an aktdased on an alleged non-compliance with the aecis
making scheme of s 27 as is advanced by the Cityeicurrent case. The City’s review challengthancurrent
case raises the question whether the declaratitreabads as toll roads gave effect to valid lawas a
manifestation of its misapplication. It attacksNFRAL and the Minister of Transport’s decisions be basis
of an allegation that they are inconsistent with dpplicable law. To paraphrase Froneman J, at3of his
minority judgment iNOUTAIn the Constitutional Court, the playing field fiwe contestation of the decision-
making scheme of s 27 of the SANRAL Act groundedfiew in the current case is statutory compliancg,
government policy; the question falls to be ansdéudicially, not politically. That does not avdide duty of
the court to consider the effect of interim reliefthe executive’s wish to exercise the functidra the statute
vests in it before the contested construction efdfatute is determined by the court that will diged of the
review application.
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road is not a necessary precursor to the conclugieanBOT agreement with a third party to
construct and operate a toll road. The constrootvas contended for not only to show a
misalignment of relief, but also to seek to dematst that the conclusion of such an
agreement in the circumstances was not a necesgacator that the road would in fact be
tolled, or that that the declaration of the roasi$all roads was bound up in an acceptance or
predisposition by the decision-maker that the co$tthe development to be undertaken in
terms of the contract would be recouped primarifytolling. The latter aspect to the
argument was advanced to seek to highlight what BAIN contended was the wholly
discrete nature of a decision in terms of s 273)he Act from any decision in terms of
s 27(1). This was an argument advanced with saroeess before the Constitutional Court
in the very different context of tteUTA case. It is quite clear in my view, however, titet
words sucha national roadin paragraph (b) of s 28(1) relate to the wondlstional road or

portion thereof which is a toll road in terms ot8en 27 in paragraph (a) of the subsection.

[84] On the basis of the City’s contentions, | do natdfany misalignment in the current
matter between the relief sought in the review ¢aset aside the decision made in terms of
s 27(1) of the SANRAL Act and its apprehension afrh if the tolling project is advanced in
a manner that will make it &it accompli of such proportions or effect that a court
determining the review application somewhere dowa toad into the future would be
reluctant, because of the practical implicationgha& decision, to afford the City an order
reviewing and setting aside the decision to dediaeeroads as toll roads. Accepting that a
setting aside of the decision in terms of s 27(buly negate any contemporaneous or
subsequent determination in terms of s 27(3) d¢fféals and the legality of the collection of
tolls, the City is concerned that once the worklsicv it is common ground will require to be
undertaken before tolling can commence, have bemmpleted or significantly advanced, its
right to substantive relief on judicial review cenaing its application to impugn the decision

taken in terms of s 27(1) will have been undermioedegated.

[85] For the purposes of determining the interdict aggpion | have found it convenient to
restrict my consideration of the nature and stiergjtthe right asserted by the City with
reference to its challenge in the review applicatmthe decisions concerning the declaration
of the affected portions of the N1 and N2 natior@dds as toll roads. | have found it
unnecessary to consider the challenges to the ammgntal authorisation decisions.
Whatever the merits of the challenges in that retspeght be, they do not bear centrally on

the tolling question, which is the real issue ie tligation. The environmental decisions
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were directed at confirming the environmental sustzlity of the contemplated construction
and upgrading of the roads. The City supports dbwecept of upgrading the roads and
providing for an increase in their capacity. liedaot raise any serious concerns about the
environmental impact. It is debatable whether ot Bocio-economic impacts of the
undertaking of a listed activity that are not rethto the biophysical environmental impacts,
as distinct from a situation in which the valuesotio-economic benefits falls to be weighed
against the cost of adverse biophysical impactdqagxample manifested on the facts in
Fuel Retailers Association of Southern Africa v doior-General: Environmental
Management, Department of Agriculture, Conservateomd Environment, Mpumalanga
Province, and Othe)07 (6) SA 4 (CC)), are within the scope of enwimental impact
assessment in terms of the applicable legislation.

[86] The actual concern of the City appears to go tie@seconomic impact of the method
of financing the undertaking of the activity, rathiean a concern whether the activity should
be undertaken because of its adverse impact oanttieonment within the meaning of s 24
of the Constitution, or as defined in NEMA. Thete to which socio-economic
considerations were investigated and consideredhén EIA process and whether such
investigation as was undertaken fell short of tia¢usory requirements is also unclear. In its
founding papers in the review application the Cites allege that the environmental impact
assessment that informed the environmental autitmrs did not deal sufficiently or at all
with the effect of ‘diversionary traffic’ resultinfom the polling of the roads. This attack
touches on issues such as cumulative impact aedrated and informed decision-making
and could well conceivably give rise to a validibas impugn the environmental decisions.
However, they are also environmental issues thghtharise only in the context of the tolling
of the roads, rather than if their upgrading angacéty improvements were financed by other
means. The interlinkage between the City’'s compdaabout the environmental decisions
and those which pertain directly to the declaratadnthe toll roads, making the former
stepping stones in a sense towards the latteng onbt something that the review court will
have to consider when considering whether the diglapstituting review proceedings in

respect of the environmental decisions should inelaoed.

[87] It is not necessary, in my view, for the court t@agple with those questions in the
current proceedings. Suffice it to say that | ahs§ed that the applicant has made out a
prima facieright in the relevant sense. However, it doesapgear that the City would be

opposed to the physical undertaking of the roadsjatk concern in the interdict application
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appears more to protect its position in respecarofeffective remedy against the decision
declaring the roads as toll roads. In the contéxhe nature of the City’s concern | consider
it appropriate to concentrate on its challenge he declaration of the toll road for the
purposes of assessing whether interim relief shtveldgranted. That that is indicated is
confirmed by the reformulated terffisn which Mr Budlendeinformed me during argument

that the City was content to accept interim relief.

[88] The legality of the declaration of the roads akrmhds is (or will be) challenged by
the City on a number of grounds in the review ajgion. | shall describe them in the order
in which they are described in the City’s headargument. They are (i) that the decision by
SANRAL was taken by an unauthorised functionaryhaitt the required prior approval of
the Agency’s board of directors; (ii) that ‘an in@ble consequence’ of the decision is that a
substantial part of the poorest and most vulneragdtdents of the municipality will be
disproportionately adversely affected, in breachhafir fundamental constitutional right to
equality; and (iii) that the manner in which SANRADLd the Minister of Transport made the
impugned decisions was inconsistent with the pemtindecision-making scheme of the
SANRAL Act and thus rendered the declaration unigwf

[89] The absence of any record of a decision by SANRMAIbard that the roads should be
declared to be toll roads is not yet a ground adednn the City’s application in the review
papers. The first of the aforementioned grountisd®n by the City has been taken after its
consideration of the administrative record madalabig in terms of uniform rule 53, and
apparently will be added to the review grounds he supplementary founding papers
contemplated in terms of rule 53(4). Assumingamdur of the City that its point is a good
one, | am nonetheless not persuaded that it affarpioper basis for the interim interdict it
seeks. The Agency is statutorily incorporatedammis of the SANRAL Act as a public
company with a share capital. To all intents amdppses its manner of operation is
indistinguishable from that of any other companks noted, the exercise of the powers,
functions and duties of SANRAL in connection witietdeclaration of a national road as a
toll road in terms of s 27(1) of the SANRAL Actn®n-delegable by its board of directors;
see s 18(5)(d) of the Act. However, | do not cdasiit to be self-evident that s 18(5)(d) of
the SANRAL Act precludes effective ratification llge board of an unauthorised act or
decision, purportedly in terms of s 27(1), by itset executive officer or other employee.
The fact that the review and interim interdict apgtions are being opposed by SANRAL -

#See para [81] above.
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and there is no suggestion that the oppositionneaseen authorised — indicates that it is
probable that, if not already ratified by conduetpress ratification by SANRAL’s board
would be forthcoming if required. There is nothimgthe papers to suggest that in the
circumstances of a subsequent ratification by SANRAoard, an approval by the Minister
of the decision, unwitting that it had been unattea at the time, would be regarded,

without more, as sufficiently material to justifysatting aside of the declaration on review.

[90] Mr Budlenderadvanced a number of arguments why ratificatios wat a viable
option in the particular circumstances. | do nodfit necessary to canvas these for present
purposes. | agree with Mroxtorthat, assuming ratification becomes an issue inraliw,

its determination is not something that can becgrdted with any confidence or certainty on
the evidence currently before me. | thus find rifysmable to hold on the inherent
probabilities,as far as they can be assessedsastdnje,that the City should (as distinct from

could) succeed on this ground in the review appboa

[91] | am also not persuaded that interim relief isifiest on the grounds of the City’s
reliance on the alleged impact of the impugnedgiecito declare the roads as toll roads on
the fundamental right to equality on the memberstled poor, predominantly black,
communities who currently use or require accedbeaoutes. Whatever cogency the point
might or might not have, there is nothing in thedemnce to show what the effect of tolling on
the communities identified by the Cityactually wdbdde. No decision has been taken on the
structure of the toll, or the extent to which tlahcing of the project might require to be
supplemented by monies appropriated for the purpgdearliament. Whether this situation
of uncertainty should obtain after the declaratba toll road, and whether it is indicative of
decision-making inconsistent with the scheme of 3WNRAL Act are separate questions,
which will be considered later in the judgment untlee appropriate head of the City’s
challenges. For the purposes of rejecting thisiiggioof attack in the review application as a
basis for interim interdictal relief it is sufficie to record that s 27 of the SANRAL Act
allows for differential tolling?” So, for example, public transport vehicles andilmis taxis
might be exempted from tolling altogether. Oné plees not know. There is therefore not a
sound enough basis for the City to say that ifffegect construction work is proceeded with
pursuant to the impugned declaration in the intetfira apprehended harm based on the
infringement of the constitutional right to equaldf a section of the City’s population will
probably or necessarily occur. There is furtheemuo indication that tolling is imminent in

?’See ss 27(1)(c) and 27(3)(b).
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the sense that there is a probability that it mighintroduced before the determination of the
review proceedings. | am not satisfied in thewistances that the applicant has succeeded
on this ground of its application in establishihg requirement of a reasonable apprehension
of real and imminent harm if interim relief is redtablished.

[92] Turning then to the review ground premised on thegation that the manner in
which  SANRAL and the Minister of Transport made timapugned decisions was
inconsistent with the pertinent decision-makingesok of the SANRAL Act. The City
contends that the manner in which the impugned sdetd was made evinces a
misconception by the decision makers of the schefr®e27 of the Act and resulted in an

irrationality of process with a likelihood of amationality of outcome.

[93] The factual bases for the contentions are thaiMimester of Transport approved the
declaration of the affected portions of the N1 &Aldas toll roads under s 27 of the SANRAL
Act in September 2008 without knowing the costhaf project or what the toll fees would be,
and without considering whether the toll fees wobkdaffordable, or whether tolling would
afford a financially or socio-economically appra@te or sustainable means of achieving the
work needed on the road routes in issue. SANRAd ddmitted in its answering affidavit in
the interdict application thathe affordability of the toll tariffs was not theubject of any of
the decisions which are the subject of the revieWt also points out (at para 81 of its
answering affidavit in the interdict applicationhat it currently has no means of
recommending a toll fee in respect of the use efrtiads until the conclusion of a concession
contract and the settling of the arrangements dagguthe funding of the project. SANRAL
nonetheless has indicated that it intends procgediendeavour to achieve the conclusion of
a contract of the nature contemplated by s 28 ®SANRAL Act with the preferred bidder
identified in terms of the tender process, altevehst, with the identified reserve bidder,
within a matter of weeks of 20 April 2013. The tamplated contract willwill provide that
the concessionaire is entitled to levy and coltetis as contemplated by section 28 of the
SANRAL A¢t?® Furthermore, the costs of the execution of theessary worksentailed in
project, which as far as may be gauged appeardeeelxR10 billion, have not been budgeted
for by Government; it apparently being considereat they will be funded externally and
recouped through tolling. SANRAL in fact aversttisabsequent to the declaration of the
roads as toll roads the Agency has not been ehtitieall on Government to fund even the
maintenance work on the roads that has been negésshe period since 2008.

%The quotation is from para 96.2 of SANRAL’s answgraffidavit in the interdict application.



40

[94] The City also contends that the Minister approverideclaration of the toll roads on
the basis of a report submitted by SANRAL in putpdrcompliance with s 27(4)(c) of the
SANRAL Act, which failed to accurately or fairly ftect the comments and representations
made by interested and affected person in respmndee invitation to comment issued by
SANRAL in terms of s 27(4)(a) and (b) of the Adthe evidence in support of this leg of the
challenge on the papers as the currently stantlarrdview application is premised on the
assessment of the relevant documentation by amagtacting for the City undertaken in
what seem to be less than ideal circumstanceavd hot been able to form an opinion of the

strength or otherwise of the City’s case on reviewhis connection.

[95] The City furthermore complains that SANRAL had imperly excluded from its
report to the Minister correspondence received ftbenthen executive mayor of the City a
short time after the closure of the notice periodtemplated in terms of s 27(4)(b)(ii) of the
SANRAL Act. There is, however, no application tepugn SANRAL’s failure or refusal to
extend the minimum 60 day period afforded to thiy @i which to make its representations

and comments; see s 56(1) of the Act.

[96] The City contends therefore that should the implaateon of the project not be
interdicted, as it seeks, costs will be incurred axpenditure contractually committed to
which will leave the Minister of Transport no optibut to set the toll fees which he is to be
asked to determine so as to cover those costsvegctand without appropriate account of
their socio-economic impact. Moreover, the workiihg been completed, the ability of
interested parties to make effective representaitaiyout the financial and socio-economic
unsustainability of the tolling option would havedn rendered nugatory. This would give
rise to a process and a result that would be amatj and also at odds with the requirements
of lawful, reasonable and procedurally fair adntnaigve action in terms of s 33 of the

Constitution.

[97] The City also contends that the process followedhgy Minister of Transport and
SANRAL is irrational and liable to produce an ircaial result. In order to grasp the import
of the City’s argument in this respect it is neeegso understand that it is common ground
that the construction, upgrading, maintenance getation of roads by means of a tolling
system is materially more expensive than by digesternment funding. There is admittedly
a rational basis for choosing to use tolling. Howantages that the more expensive option
can bring include the freeing up of government &ifar other more pressing demands and

the acceleration of the provision of transport liiéndy allowing for the building of such
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road facilities by concessionaires earlier in tithan would have been the case had the
projects been required to wait in the queue foeaifunding. The SANRAL Act moreover
expressly affords a lawful basis for the powerddrass road maintenance and related issues
by tolling. Determining on tolling rather than thieaper option of direct funding entails a
policy decision. It is not suggested by the Clitgttabona fidepolicy decision by SANRAL
and national government to address the maintenandeupgrading of the N1 and N2 by
means of tolling would be susceptible to impugnmemtgrounds that a different policy
might be considered preferable or more sensibliéghoAgh the City clearly nurtures a policy
preference for direct funding, its challenge isrfded in law; not only on what it contends is
a proper construction of s27 of the SANRAL Act,thbaiso, assuming its statutory

construction is wrong, on allegations of irratiatyal

[98] The exercise of any public power — and the apprewal declaration of a
national road as a toll road in terms of s 27 e SANRAL Act is undisputedly the
exercise of public power — must be rational in orebe lawful.InPharmaceutical
Manufacturers Association of South Africa and Aratlin re Ex Parte President of
the Republic of South Africa and Oth2080 (2) SA 674 (CCjthe Constitutional
Court held thafr] ationality ... is a minimum threshold requirement laggble to the
exercise of all public power by members of the ke and other functionaries. Action that
fails to pass this threshold is inconsistent witle requirements of our Constitution, and
therefore unlawful. The Constitutional Court’s judgments Albutt v Centre for the Study
of Violence and Reconciliation and Oth2096 (3) SA 247 (CC) an®emocratic
Alliance v President of the Republic of South AR@13 (1) SA 248 (CC) afford
well-known examples of matters in which executiwtian by the President of the
Republic has been impugned on the grounds ofamatity. Rationality review is, in
essence, the evaluation of the relationship betvmeeans and ends. Addressing an
argument on whether just the end decision neells tational, or whether the process
resulting in it should also have been rational,dnrexecutive decision to standup to
constitutional scrutiny,Yacoob ADCJ observed, imapd6 of his judgment in the
latter case, thafThe conclusion that the process must also be rationthat it must
be rationally related to the achievement of the pmse for which the power is
conferred, is inescapable and an inevitable consaqge of the understanding that

rationality review is an evaluation of the relatsinp between means and ends. The

At para 78.



means for achieving the purpose for which the powas conferred must include
everything that is done to achieve the purpose. &ty the decision employed to
achieve the purpose, but also everything done enpttocess of taking that decision,
constitutes means towards the attainment of thgpqme for which the power was

conferred.

[99] Itis not in contention in the current matter tia Minister of Transport and
SANRAL adopted the following decision-making schemeespect of the declaration
of the roads as toll roads:

1. The Minister approved the declaration without knaogvithe cost of the
project or what the range of the toll fees wouletly be, and without
considering whether the tollwould be affordablemether the project
would be financially viable. SANRAL made the dealfon under a
similar disability.(An economic assessment that waduded in the
information placed before the Minister by SANRALr fine purposes
of obtaining his approval for the proposed deciarabf the toll roads
dealt with the tolls using figures arrived at om thasis of averaging
tolls recovered on existing toll roads for illusive purposes. It was
not argued by SANRAL'’s counsel, correctly so in mgw, that this
afforded any reliable means of estimating the tiblé&g would probably
have to be levied to recoup the cost of the arategh BOT contract in
the current matter. MBudlendehanded in a Traffic and Toll
Feasibility Study report that apparently precedbd tlecision to
declare the roads that were subject of the OUTA eastoll roads. |
have not studied its content in any detail, butoés show that in that
case there had been some investigation into anesssent of the
affordability of the toll and the extent to whiablling would fund the
required expenditure. Thus, for example, it isdent from the report
that what was labelled in the report as ‘the oagiopen toll strategy’
would ‘not be able to support the magnitude of theding now

required’.)

2. SANRAL has proceeded on the basis of the declaratiade in the
aforementioned circumstances to put the BOT conwat to tender

42
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and to select a preferred bidder with which it mte imminently to

conclude a contract.

3. SANRAL intendsto ask the Minister to determine tok fees for the
roads only once construction has been completed.

[100] The affordability of the tolls to be levied for tluse of the roads seems to me
to be a self-evidently material consideration ié ttolling concept is to be viable.
Affordability bears centrally on the tolling optigustifying the added expense it
admittedly entails. If the tolls cannot viably teed in a range that will result in the
costs of the execution of the anticipated BOT @mitibeing recouped some other
form of funding will be required to subsidise th@jpct. That would only add to the
expense.lt is thus no surprise to find the follayvstatement in a government policy
document devised in terms of s 21 of the Natioraald_Transport Transition Act 22
of 2000 (subsequently repealed and replaced bij#tenal Land Transport Act 5 of

2009): “The network may include toll roads where they amarfcially and socially

viable and where the tolls can contribute significantly funding these roads

(emphasis supplied). The statement was made in ctrdext of indicating
government’s intention to identify a strategic ctvywide road network policy. This
was to be done in consultation with all three spiesf government, and with a ‘a
view to providing effective mobility and accessl.he declared object of the policy
document was to embody ‘the overarching nationa-fiear (2006 to 2011) land
transport strategy, which gives guidance on trarisptanning and land transport
delivery by national government, provinces and roipailities for this five year
period’ 3%t follows inexorably that the announced governnyasiicy is that toll roads
will form part of the countrywide road network ‘wigethey are financially and
socially viable’ and ‘where tolls can contributgrsificantly to funding these roads’.
These then, on this basis too, are consideratidmshwt would appear should inform
any decision to declare a national road, or pantethf as a toll road. The legislatively
intended purpose of an act of declaration in teains 27(1) of the SANRAL Act

section 39(1) of the SANRAL Act requires the Mirisbf Transport to make known government's policy
with regard to national roads in the Governmente®tez No such notice in terms of s 39(1) was nzaddable
to me. It appears uncertain if one has ever beblighed. Nevertheless, it is inherently improleatbiat the
policy published under Act 22 of 2000 would be insistent with any published government policy otiama
roads contemplated by the SANRAL Act. The prestdibbject of the policy document under Act 22 dd@D
was intended to reflect an overarching land trartgpalicy. It would therefore be expected to bebeswive of,
rather than in conflict with, more detailed polmymponents such as government policy on natiorals.o
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appears to me to indicate a commitment to tollimgt, an intention to allow for a
consideration by SANRAL and the Ministerat somendatage, when measures such
as the conclusion and execution of contract in seos 28(1) may have intervened,
whether tolling is financially and socially viable.

[101] It is evident in the current case that the inteantid both SANRAL and the
Minister as representative of national governmsrthat tolling should, by and large,
fund the works that need to be undertaken to imetenthe project. The City's
argument is that the facts summarised above shaivthe process whereby the
Minister and SANRAL have committed themselves ®titiling of the roads leaves it
entirely uncertain that they will achieve the irded outcome and that, in the result,
there is a distinct possibility that in @R post facta@onsideration of how to deal with
meeting costs already incurred the Minister willdfihimself under pressure to impose
undesirably high tolls when the time comes for hormake a decision in terms of
s 27(3), with adverse socio-economic consequermethé City and its population.
The process and the potential result of the coualsen by the Minister and SANRAL
are argued by the City to be irrational becausth®fapparent disconnect between the

means and the acceptable achievement of the irdesrae

[102] It was in part to meet that argument thatlMxtonadvanced the construction
of s 27 of the SANRAL Act referred to earlier tivabuld give a completely discrete
(or ‘hermetically sealed’, as MBudlenderdescribed it) nature to the three salient
decisions involved in the process, namely, the atatibn of the road in terms of
s 27(1), the conclusion of a contract as envisagex28(1)(b) and the determination
of tolls by the Minister in terms of s 27(3). Iveaalready identified what | consider
to be a fatal flaw in MiLoxtorisconstruction of the provisions. The City contend
that the provisions of s 27 fall to be construedaimanner that would produce a
rational process conducive to a rational resuliatTFequires an integrated reading and
application of the provisions of subsections 27¢hy (3) and s 28(1)(b). Such a
construction, they argue, is obviously to be prefgrbecause the construction

contended for by SANRAL would give rise to uncongtonality.

[103] The City appears to me to make out a cogent argurenthe proper
construction of the provision for which it contends is an argument which, on the
facts, would give rise to a viable basis for theie® challenge to the declaration

decisions in terms of PAJA. It also makes out wrainsider, without so finding, to
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be an equally cogent argument that the processerinst of which the decision to
declare the roads was taken was irrational iniatwig sense. | thus find that the City
has, insofar as the right it seeks to assert iseaxmed, made out a strong case for the
purposes of obtaining interim relief.

[104] But SANRAL contends that in the current matter,reifehe City’s prospects
of success are rated as strong on the merits, drgntage the City may derive from
that has been negated by the delay in the institutif the review application.The
implication in this argument is that the review gowill find itself barred by the
provisions of s 7(1) of PAJA from entertaining tiesiew. MrLoxtoncontended that
the question of delay and its effect was somethived should be addressed four
square in the determination of the City’s appligatior interim relief and was not one
that should just be deferred for the attentiorhefreview court.

[105] | agree that the issue of delay, while it is sonmgthto be decided
determinatively only by the review court, is nehefess one to be weighed in the
balance in the interdict application. If | werel® of the view that the delay was such
that it was improbable that the review court woeltdertain the main application that
would be a consideration weighing heavily agaim& appropriateness of interim
relief. This would be so because necessarily intieire such a view would be a
finding that the City was unlikely to succeed onieg — its prospects of success
would accordingly fall to be rated poorly.

[106] As mentioned, the City will apply in the review pesdings, to the extent
necessary, for an extension of the 180 periodnedetio in s 7 of PAJA. In terms of

s 9(2) of PAJA the review court may grant such jpliaation if it considers that the
interests of justice so require. The issues tovbgghed in determining what the
interests of justice require within the meaning & of PAJA are essentially the same
as those which would have fallen to be weighedhéesecond leg of the common law
delay rule test. That entails that the court @sesca broad discretion in the light of
all the relevant facts in deciding whether or motdéndone an unreasonable delay (see
Oudekraal Estates (Pty) Ltd v The City of Cape Tewd Others2010 (1) SA 333
(SCA), at para. 57).

[107] In my judgment it is axiomatic that the commitmdnt the state to an
undertaking that will entail the expenditure of mahan R10 billion is a matter of
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significant public interest. In a situation whéine applicant is assessed to enjoy good
prospects of success in establishing that an wadeg of that significance is being
proceeded with on an unlawful basis | considerghaburt would not lightly exercise
its discretion against dealing with the review hesga of the delay, especially if
nothing effective had by then been done to impldrtendecision. | venture that the
public interest in the finality of decisions, whichthe underpinning rationale of the
delay rule, would weigh less in the scales in tleeufiar context than the public
interest against the unlawful commitment to a lasgale construction contract that
might impact significantly and adversely on the Ipuipurse and, according to the
City, on the socio-economic environment of the Gify Cape Town. | therefore
consider that that there is a reasonable prospedttthe review court would be
inclined in the circumstances to regard it as bémnthe interests of justice to grant
relief in terms of s 9(2) of PAJA.

[108] SANRAL has indicated that it would like to conclutlee BOT contract with
the preferred bidder, or failing that, with theeeg& bidder by the beginning of June,
or as soon as possible thereafter. There willethiger be a process to raise funding
for the undertaking of the works. It is not altty clear at this stage what the fund
raising process will entail, but a mixture of wistcalled debt (i.e. borrowings) and
equity (i.e. the raising of capital by the salesbéres in the consortium) is envisaged.
Thereafter the works will commence. SANRAL sayattiome of the work on the
roads is urgently needed, and thus one may realsoergiect that the works might be
expected to commence quite expeditiously aftercthreclusion of the contract. It is
not clear at this stage when the review applicasdikely to be heard. The result of
the amendment application is that an additionabnetenust be produced. When |
suggested to counsel that they might agree onetdbte to facilitate the expeditious
hearing of the review | was subsequently informeat having considered my request
both sides agreed that the way forward was notdaay. SANRAL says that it will
need much longer than the period afforded in teahshe rules to produce the
additional record. The record, so | am advisecctwynsel, will contain material in
respect of which various parties, including thedeid, will probably wish to assert
the right to confidentiality. Directions from tle®urt will foreseeably be required to
address these and other issues,; so much so thasetosuggested that it might be

appropriate for the review application to be altedato a judicial case manager. Thus



whereas | would have hoped that a timetable coale been put in place to achieve
the hearing of the review in the last term of tyésr, the reality is that this would

seem overly ambitious.

[109] In the result, if the contract were to be concludethe beginning of June, or
soon thereafter, much might happen towards the emehtation of the project
between now and the initial determination of theie®, and much more between
now and the determination of any appeal from thdgment.MrLoxton argued that
the City has failed to provide evidence as to whdikely to happen in respect of the
implementation of the project between now and tkieminination of the review. He
suggested that this was a fatal flaw because atwituhad not been demonstrated
where the contract work would be so far advancednathe review is determined as
to afford a reasonable foundation for the City'pragtension that if interim interdictal
relief is not afforded it will be denied an effaeiremedy on review. The argument is
not convincing in my view. Having regard to thepective protagonists’ ability to
adduce evidence on this sort of detail, | wouldehaxpected SANRAL to show that
little effective would be done between now andlikely determination of the review
application. SANRAL is possessed of the evidentiaterial to be able to have
provided particulars in this respect to negate @litg’'s apprehension of irreparable
harm. It did not employ it. All it did was to givan undertaking not rely to on the
implementation of the BOT contract as a groundawatend that the City was entitled

to relief on review.

[110] | agree with the contention of the City’s coundettSANRAL’s undertaking
offers little comfort in the circumstances. Thare other respondent parties to the
review (including the Minister of transport and theeferred bidder and anticipated
party to the BOT contract) who have not given amghsundertaking and might well
adopt a contrary position to that of SANRAL in resp of the effect of the
implementation of the declaration. The Nationaéa&ury, which is currently not a
party to the proceedings, could conceivably applyléave to intervene, as it did in
OUTA®!' The reason that National Treasury intervened reefbe court of first
instance iNOUTA was because the consequences of expenditure ylirgadred in

respect of the construction of the toll at the tiofighe proceedings impacted on the

31see the judgment of the court of first instancehiminterim interdict application i®UTA (Opposition to
Urban Tolling Alliance and Others v The South Adrid\ational Roads Agency Limited and Others
[2012] ZAGPPHC 63 (28 April 2012)), which is acdé$s on the SAFLII website.
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fiscus It is not far-fetched, having regard to the bagion which SANRAL intends
to proceed with the award of the BOT contract betbe sustainability of toll funding
has been established, that National Treasury cassddrt an interest after construction
has commenced that they have no reason to assert i®ANRAL has notably
refrainedfrom indicating where the funding for theork to which it will be
contractually committed will come from in the evéhat the review court sets aside
the declaration of the roads as toll roads. Thg'€apprehension that it might then
find itself in anOUTA situation, with an attendant adverse effect obéing able to
obtain an effective remedy on review regardlesthefstrength of its case on legality,

is by no means unreasonabile.

[111] SANRAL contends that work is urgently needed ortipos of the roads. Its
contentions in this respect are contradicted byegxgpinion evidence adduced by the
City and also by the content of some of its own droandition reporting
documentation. It is evident in any event that ML has not been prevented by
the absence of a BOT contract from attending toesarork on sections of the road
subsequent to their declaration as toll roadsvolild appear that this work has been
funded from the funds that SANRAL is required toimi@n separately in terms of
s 34(3) of the SANRAL Act? There appears to be an apprehension by SANRAL tha
consequent upon the declaration of the roads laotals it is limited to funding work
on the roads by using monies collected from tollimg raised in the manner
contemplated in terms of s 28(1) of the SANRAL Aéts Mr Budlendemointed out,
correctly, such apprehension rests on an incornmerpretation of the relevant
provisions of the SANRAL Act. There is no limitati of SANRAL using any funds
at its disposal for the allegedly necessary woi®hould any adjustments to the
Agency'’s financial plan be required by an interimerdict it is within SANRAL’s

powers and functions under the Act to achieve thefn. interim interdict will not

32Section 34(3) of the SANRAL Act provides:

The Agency must keep separate accounts of all maaegived as toll or otherwise in connection wath

roads and of the interest earned on the investroktitose moneys. Those moneys may be used only for-

€)) meeting expenditure connected with the acdaoiisitf land for toll roads, any investigations and
surveys with regard to toll roads and the plannidgsigning and construction of, and any other work
in connection with, toll roads, including the etiect of toll plazas and any facilities in connection

therewith;

(b) the maintenance and operation of toll roads #witiplazas and any facilities connected with tolhds
and toll plazas;

(c) paying off any loan mentioned in section 61(&)or raised in terms of section 33 to financk to

roads, and the payment of interest on such a loan.



have the effect of preventing SANRAL from perforigiessential functions in respect
of the maintenance of the roads. The evidencenas SANRAL currently has
R9,2 billion in funds in call accounts at its dispb(The allegedly urgent work will
apparently cost less than R1 billion.) | cannatamve of any reason why any funds
applied now could not eventually be recouped uritlerintended tolling scheme
should the declaration of the toll roads surviveligial review and appropriate
provisions are included in any subsequently coredualgreement with a third party in
terms of s 28(1) of the SANRAL Act.

[112] | am therefore satisfied that the ‘separation ofvg@s harm’ to which this
court must have regard in exercising its discretmath regard to the balance of
convenience in the case is not of a nature thatirenp refusal of an interdict in the
face of the apparent strength of the City’'s caseemew and the solid basis of its
apprehension that if it does not obtain interimiefelits ability to obtain the
enforcement of its right to lawful administrativetian will be irremediably harmed.
Framing the character of the interdictal reliefasoto prohibit only the conclusion of
any contract as contemplated in s 28 of the SANRL for the financing, planning,
design, construction, maintenance, or rehabilitetfothe declared toll roadsor
providing for their operation, management and ainés a toll road will allow
SANRAL to continue with all steps necessary to @rabout a situation in which,
immediately upon the determination of the reviewgeedings favourably to it, it will
be able to conclude and implement the contempletatract. Framing interim relief
for the City in that manner will also leave SANRALpowers to manage the relevant

sections of the national roads in the interim othse unfettered.

[113] | have therefore concluded for all the aforegoiegsons to exercise my

discretion in favour of granting interim interditctalief.
Costs

[114] The usual approach to costs in respect of apphicdtr amendments is that as
the applicant seeks an indulgence it should payctists of such an application and
that an unsuccessful opponent to the applicationldhoe mulcted in costs only if its
opposition is unreasonable. | find no reason tpadefrom that approach in the
current matter. The City has enjoyed sufficiestlypstantial success in the disclosure
part of the interlocutory application to warrant@sts order against SANRAL in its
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favour. For the benefit of the taxing master Ineate that about one and a half hours
of the combined proceedings was given over by eagotagonists to the argument
of the interlocutory application, with that timeihg equally divided between the
amendment and disclosure sections of the applitatibwas agreed that the costs of
three counsel were justified. In view of the ifitdeed nature of all the applications,
the urgency with which the work had to be undema&ad the volume of material
involved, | have been persuaded to give that ageeemmyimprimatur. The parties
were agreed that in the event of the City succeedinthe interdict application the

costs of that application should be determinedhéreview application.
Orders
[115] The following orders are made in the interlocutapplication:

1. To the extent that remains necessary, the Cityisammpliance with
the ordinary forms, rules of service, requiremdotsnotice and time

periods is condoned in terms of rule 6(12) of tméfdfm Rules.

2. The City of Cape Town is granted leave to amenadadatsce of motion
in the pending review application in case no. 6185h the respects
set forth in paragraph 2 of the Applicant’'s NotmeApplication for
Leave to Amend and to Compel Disclosure, dated 6cMa013.

3. The City is directed to pay the first respondentsts of suit in respect
of the application for amendment on the basis of umopposed
application. The City and the first respondentlishaar their own
costs in respect of the costs occasioned by attteimpposition to the

application for amendment.

4. An order is made in terms of rule 35(11) of the fom Rules
directing the first respondent to produce all swdtuments in its
possession evidencing any deliberations or deaskpnits board of
directors pertaining to the decisions to seek thagster's approval for
the declaration of portions of the N1 and N2 naloroads as toll
roads and to declare the roads as toll roads. Savaforesaid, the
relief sought in terms of paragraphs 4.2 and 4.3hef Notice of
Application is refused.



5. The first respondent is similarly directed to prodiuhe Toll Feasibility
and Toll Strategy Report referred to in paragraghof the Notice of
Application and the Financial Analysis Report proed in August
2007 referred to in paragraph 4.5 of the Notic&pplication, as well
as the documentation comprising the ‘intensivefitramodelling’

referred to in paragraph 4.9 of the Notice of Apation.

6. Save as provided in paragraphs 4 and 5, abovesetied sought in
terms of paragraph 4 of the Notice of Applicatiemefused.

7. The first respondent is directed to pay the Cigosts of suit in the
disclosure section of the interlocutory applicatisuch costs to

include the costs of three counsel where such emEoyed.
[116] The following orders are made in the interdict aggilon:

1. To the extent that remains necessary, the Cityisammpliance with
the ordinary forms, rules of service, requiremdotsnotice and time

periods is condoned in terms of rule 6(12) of tmefdfm Rules.

2. Pending the final determination of the pending eewiin case
no. 6165/12, the first respondent is prohibitedrfrooncluding any
agreement of the nature contemplated by s 28(iheoSouth African
National Roads Agency Limited and National Roads$, Acof 1998,
pursuant to the declaration of portions of the Nd B2 national roads
as toll roads in terms of the notice published iov&nment Notice
978, dated 15 September 2008.

3. The costs of the application shall stand over fetednination in the

review application.

A.G. BINNS-WARD
Judge of the High Court
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